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ALBANY, N. Y., Feproary, 1905. 


Gurrvent Zopics. 

About as regularly as the Legislature meets 
in annual session, some legislation is proposed 
in reference to the Supreme Court Reporter, 
the reduction of whose very substantial, not 
to say exorbitant, emoluments is the object 
aimed at. This is not to be wondered at when 
one recalls the fact that Mr. Hun has for many 
years been receiving an average of $25,000 per 
annum ; nor is it at all surprising that the Re- 
porter should have used every effort to per- 
petuate the system whereby his bank account 
has been so substantially replenished. This 
onerous and altogether unnecessary tax upon 


that portion of the public which has need of 
} law reports is a survival of a system which was 
} long since abolished with reference to the other 


State reports, and ought to be with reference 
No good 
reason whatever has been advanced why the 
Supreme Court Reports should continue to be 
the private property of any individual. The 
copyright, as in the case of the Court of Ap- 
peals and the Miscellaneous Reports, should 
be in the State, and the State should fix the 
price at which the volumes shall be sold, in- 
stead of leaving it to the whims or discretion 
of the Reporter. Last year, Mr. Hun issued 
eleven volumes, for which he received $2.00 


A per volume, or an aggregate of $22,000, 


whereas, it is common knowledge that scores 
of thoroughly competent attorneys could be 
“induced ” to do the work (which according 
to the popular belief Mr. Hun very largely 


' farms out to underpaid assistants) at an annual 


salary of $5,000 or less. This is the very 
Vou. LXVII.—No. 2. 





proper object of bills which have been intro- 
duced in both houses of the Legislature — in 
the Senate by Senator Cobb, and in the As- 
sembly by Mr. LaRue. By the terms of this 
bill, it is proposed to amend the Code of Civil 
Procedure in reference to the Supreme Court 
Reporter by providing that that official shall 
have no pecuniary interest in the reports, but 
he shall let the contract for the publication of 
the same for a period of five years, subject to 
the approval of the presiding justices of the 
Appellate Division, on terms most advantage- 
ous to the public, at a price not exceeding 
$2.00 per volume of not less than 700 pages; 
advance sheets may also be published at a price 
not exceeding fifty cents per volume. All 
copyright of opinions is prohibited, as now, 
but the copyright of the statements of fact of 
the head-notes and of all other notes and refer- 
ences shal! be taken out by and be vested in 
the Secretary of State, for the benefit of the 
people of the State, and that official is to have 
charge of the distribution of the reports. In 
legislation heretofore proposed it has been 
attempted to legislate the present Reporter out 
of office, a matter of doubtful propriety, in 
view of the principle of the inviolability of 
contracts. However, as a matter of fact, in 
all the contracts heretofore entered into by Mr. 
Hun, there has been a clause or proviso that 
they should be null and void in case of the 
enactment of any legislation affecting them, so 
that even that excuse for non-action by the 
Legislature had no force. Mr. Hun’s friends 
have pointed to the relatively large number 
of volumes issued by him as compared with 
the other reporters, the Court of Appeals Re- 
porter having issued only four, and the Mis- 
cellaneous Reporter but three during the year, 
and have claimed that in proportion to the 
number of volumes issued, the poor Supreme 
Court Reporter has been much underpaid. 
The resort to such a weak argument as this 
seems to show conclusively that the time has 
arrived for a change: in the system. The new 
bill, however, does not propose to make any 
change until the third Monday of June, 1906, 
when a new five-year contract must be let by 
the justices of the Appellate Division. This 
appears to us to be the only proper and sure 
way of effecting the reform for which the legal 
profession has so long waited. The forces 
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behind the bill are such that we believe there 
is no doubt of its enactment into law at the 
present session. There is every reason why 
the Supreme Court Reports should be in the 
same category with the other State reports, 
and none whatever why Mr. Hun should con- 
tinue to own them and levy whatever tax he 
may see fit upon the public for their use. 





There has been a lot of pother and a great 
deal of insincerity, both in the State Bar Asso- 
ciation and the Legislature, in reference to the 
so-called “ charges” against’ Supreme Court 
Justice Warren B. Hooker. These charges, 
when sifted down, appear to be so trivial, and 
there is plainly apparent so much personal 
malice, if not actual persecution, behind them, 
that it is somewhat surprising so much public 
notice has been given to the matter. As Attor- 
ney Lewis E. Carr of this city so well said in 
the meeting of the State Bar Association, 
when the grievance committee made its long 
delayed report on the subject, that Association 
as well as the Legislature would have its hands 
full, indeed, if it attempted to go into all the 
private acts of judges and the underlying mo- 
tives of the same. So far as we have observed, 
there has been no intimation that any judicial 
act of Justice Hooker has been called in ques- 
tion, nor have his motives been in any way 
impugned. These so-called charges relate en- 
tirely to matters outside of his judicial duties ; 
they are private transactions with which the 
Legislature has nothing to do. The action of 
the State Bar Association in tabling the 
charges ought to be conclusive. The Legisla- 
ture would better employ its time in other 
ways than investigating the private and per- 
sonal transactions of judges. 





The unanimous decision of the United States 
Supreme Court against the so-called Beef 
Trust constitutes the most clear-cut and thor- 
ough-going affirmation of the power of Con- 
gress to break up combinations in restraint 
of trade that we have had in a long time. It 
takes the court back to where it was in the 
Addystone pipe case, by vigorously upholding 
the validity and efficiency of the Anti-Trust 
Act. By this decision, the sinuous devices to 
which the Beef Trust resorted in order to 








stifle competition and effect monopoly, are de- 


clared outside of the law. As Justice Holmes | 


well said, the Court does not and cannot direct 


the individual packers to compete with each], 


other, but it does bring them within the reach 
of the law’s pains and penalties when they 
seek to substitute monopoly for competition. 
This decision paves the way for a vigorous 
prosecution not only of the Beef Trust, but of 
innumerable other combinations which are only 
less oppressive because less powerful and far- 
reaching. 





The President’s recent message to Congress 
recommending legislation authorizing the Di- 
rector of the Census to collect and publish 
statistics on marriage and divorce, covering 
the period from 1886 to the present, is to be 
thoroughly commended. As he truly says, the 
institution of marriage is at the very founda- 
tion of our social organization, and all influ- 
ences that affect it are of vital concern to the 
people of the whole country. “ There is,” the 
President says, “a widespread conviction that 
the divorce laws are dangerously lax, and in- 
differently administered in some of the States, 
resulting in a diminishing regard for the sanc- 
tity of the marriage felation.” It is the hope 
of the President and of many other sociological 
experts, that co-operation amongst the several 
States may be secured to the end that there 
may be enacted uniform laws containing all 
possible safeguards for the security of the 
family. There can be no doubt that intelligent 
and prudent action upon the subject will be 
measurably promoted by securing reliable 
statistics upon marriage and divorce. 





The New York Court of Appeals has de- 
cided that Thomas W. Fitzgerald was legally 
appointed a justice of the Court of Special 
Sessions of the city of New York on January 
I, 1904, by Mayor McClellan, and that the ap- 
pointment of Appleton Clark to that office on 
that day by Mayor Low was illegal. Justice 
Fitzgerald was originally appointed in 1898, 
and his term expired December 31, 1903. 
Mayor Low appointed Clark to the vacancy 
on December twenty-ninth, and made a reap- 
pointment on the morning of January 1, 1904. 
Mayor McClellan, who took office at noon on 
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Court of Appeals decided that Justice Fitz- 


_ his term of office had expired, and that as the 





that day, reappointed Justice Fitzgerald. The 
gerald’s successor could not be appointed until 


term of Mayor Low expired at the same time, 
he had no power to make an appointment on 
January first. This decision seems sound from 
every point of view, and it is well that the point 
has been definitely decided in order that future 
complications may be avoided. 


———__4--—-— 


SUSPENSION OF THE POWER OF, ALIEN- 
ATION UNDER THE “REAL PROPERTY 
LAW” OF NEW YORK. 


Has the “Real Property Law” of 1896 changed 
the rule, restricting the lawful suspension of the 
absolute power of alienation of real property, existing 
before its passage? 

For more than sixty years, commencing January 1, 
1830, and ending October 1, 1896, the time limit, 
within which the absolute power of alienation could 
be lawfully suspended, depended upon three sections 
of the Revised Statutes of the former year, which 
sections remained, verbatim, as enacted, during that 
long period, and whose construction was established 
by judicial decisions in a vast array of litigations. 
Those sections read: 


“§$ 14. Void future estates. Suspending power of 
alienation.— Every future estate shall be void in its 
creation, which shall suspend the absolute power of 
alienation for a longer period than is prescribed in 


|of “such” to “ 





this article. Such power of alienation is suspended, 
when there are no persons in being, by whom an 
absolute fee in possession can be conveyed.” (R. S. 
of 1830, part II, ch. 1, tit. 2, § 14.) 

“$15. How long it may be suspended.— The abso- 
lute power of alienation ‘shall not be suspended by 
any limitation or condition whatever, for a longer 
period than during the continuance of not more than 
two lives in being at the creation of the estate, ex- 
cept in the single case mentioned in the next sec- 
tion.” (Id., § 15.) 

“§ 16. Contingent remainder in fee.—A contingent 
remainder in fee may be created on a prior remainder 
in fee, to take effect in the event that the persons to | 
whom the first remainder is limited, shall die under | 
the age of twenty-one years, or upon any other con- 
tingency, by which the estate of such persons may be 
determined before they attain their full age” (Id., 
§ 16). 

The “Real Property Law” (L. 1806, ch. 547), 
enacted as reported by the Statutory Revision Com- 
mission, and which took effect October 1, 1896, ex- 
pressly repealed those three ‘sections (see Session 
Laws, 1896, vol. 1, p. 623), and substituted for 
them a single section, which is next quoted, together 





with the commissioners’ note thereto: 


“§ 32. Suspension of power of alienation— The 
absolute power of alienation is suspended, when 
there are no persons in being by whom an absolute 
fee in possession can be conveyed. Every future 
estate shall be void in its creation, which shall sus- 
pend the absolute power of alienation, by any limita- 
tion or condition whatever, for a longer period than 
during the continuance of not more than two lives 
in being at the creation of the estate; except that a 
contingent ‘remainder in fee may be created on a 
prior remainder in fee, to take effect in the event 
that the persons to whom the first remainder is 
limited, die under the age of twenty-one years, or on 
any other contingency by which the estate of such 
persons may be determined before they attain full 
age. For the purposes of this section, a minority is 
deemed a part of a life and not an absolute term 
equal to the possible duration of such minority” 
(L. 1806, ch. 547, being “Chapter XLVI of the 
General Laws,” § 32). 

Commissioners’ note to above—“R. S. 2432, 
pt. II, ch. 1, tit. 2, §§ 14, 15, 16, unchanged in sub- 
stance, except that the last sentence, which is 
declaratory of existing law, is new. See Lang v. 
Ropke, 3 Sandf. 369.” (From Commissioners’ Re- 
port to the Legislature, dated April 20, 1896, p. 525.) 

The case intended to be cited is 5 Sandford, 363. 

Collating the foregoing three, now repealed, sections 
of the Revised Statutes of 1830, and their present, 
alleged substitute, it is seen, that the first sentence 
of the modern section is the second sentence of 
section 14 of the Revised Statutes, with the change 
the absolute; ” that the second sen- 
tence of the modern section clubs together the first 
sentence of section 14, the description constituting 
the middle portion of section 15, and section 16, with 
the following changes: The excision of the latter 
half of the first sentence of section 14 (“for a 
lenger period than is prescribed in this article”), the 
introduction of “that,” after “except,” in section 15, 
the omission of “shall,” before “die,” and of 
“their,” before “full,” and the transformation of 
“upon,” into “on,” in section 16; and that the final 
sentence of the modern section, as already explained, 
is new. The exclusive retention of the middle por- 
tion of section 15 involved the expunging of the 
words, “ The absolute power of alienation shall not 


| be suspended,” at its opening, and the omission of 


the formal words, “in the single case mentioned 
in the next section,” at its close. 

The net result, as to quantity, of this renovation 
of those three venerable sections is, singularly, 
discovered to be, the omission of 30 of the old, and 
the addition of 30 new, words, whereby the new 
enactment is rigidly confined to the verbal compass 
of 157 words—exactly the same number as com- 
prised in the three original sections —the codifica- 
tion of Lang v. Ropke being thrown in, without any 
increase of bulk! 

Passing from quantity to quality, the important 
fact appears, that, by the transmogrification, the sub- 
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stantive, independent, legislative declaration of the 
old law, that “The absolute power of alienation 
shall not be suspended by any limitation or condition 
whatever, for a longer period than,” etc., has totally 
disappeared —in effect section 15 of the Revised 
Statutes is repealed without a substitute. Thus, the 
present investigation assumes the form of a con- 
sideration of the thesis, that the section last named 
was unmeaning surplusage. 

A priori, it is unlikely that the revisers of 1830 
left their work marred by such a blemish as the 
presence of a section without purpose or meaning. 


“In relation to article first of the second title of 
chapter first of the second part of the Revised 
Statutes, the revisers inform the legislature that the 
provisions recommended by them are the result of 
much and attentive consideration, and are intended 
to ‘extricate this branch of the law from the per- 
plexity and obscurity in which it was involved, and 
render a system simple, uniform and _ intelligible, 
which was various, complicated and abstruse’” 
(Coster v. Lorillard, 14 Wend. 265, 208). The com- 
plicated character of the structure for which the 
revisers of 1830 were framing a substitute was, 
doubtless, an effective warning to them to report 
only such enactments as would occupy a clear and 
defined position in the new scheme. Concerning one 
of the branches of the law of real property, they 
observe: “The law of powers, as all who have 
attempted to master it will readily admit, is prob- 
ably the most intricate labyrinth in all our juris- 
prudence. Few, in the course of their studies, have 
been called to enter it who have not found it difficult 
to grope their way in its numerous and winding 
passages” (Revisers’ Notes to R. S., part II, ch. 1, 
tit. 2, art. 3; 5 Edm. Stat. [2d ed.], 583). “ Instead, 
therefore, of endeavoring to unravel the mysteries 
of uses and trusts, or to cast light into the numerous 
dark and winding passages of the labyrinth of 
powers, they demolished. the whole. The learned 
antiquarian will pause and ponder over this vast pile 
of ruins; venerable at least for their antiquity, the 
erection of which occupied centuries, and put in 
requisition the labors of kings, ecclesiastics and lay- 
men. Upon the ruins have been erected new edifices 
—a new system of uses and trusts, apparently plain 
and intelligible and adapted to the real wants of 
society.” (Coster v. Lorillard, supra, on p. 314.) 

In two of the earliest cases in which the subject of 
perpetuities, as regulated by the Revised Statutes, 
came before the New York Court of Errors, section 
15, above referred to, is shown to play an important 
réle. Before adverting to those cases, a word may 
not be out of place on the subject of a certain 
classification of “estates,” established by the Revised 
Statutes of 1830. By the same title of those statutes, 
as that in which the foregoing sections 14, 15 and 16 


are found, estates in land, in respect of the time of 


their enjoyment, were divided into “estates in 
possession ” and “ estates in expectancy” (§ 7); and 
the latter were subdivided into “ future estates ” and 
“reversions” (§ 9). A future estate was defined 





as “an estate limited to commence in possession at 
a future day” (§ 10), and an estate in expectancy, 
elsewhere called an “expectant estate” (§§ 32, 35), 
was declared to be “ where the right to the possession 
is postponed to a future period” (§ 8). The ex- 
pression, present estate, does not occur in the Re- 
vised Statutes of 1830, but, soon after their enact- 
ment, the courts began to speak of “ present estates,” 
evidently referring to the revisers’ “estates in 
possession,” which were, by the Revised Statutes, 
declared to be “ where the owner has an immediate 
right to the possession of the land ” (§ 8). See 14 
Wend. on page 301, where it is said, of an-immediate 
devise to trustees, for lives, that “the” (precedent) 
“estate in the trustee may be called a present 
estate;” and id., page 303, where the court says: 
“At the death of the testator, the estate of the 
trustees vested immediately; that is, therefore, a 
present estate.” 


The two early cases, above referred to, are Coster 
v. Lorillard (14 Wend. 265-399; A. D., 1835), and 
Hawley v. James (16 id. 61-285; A. D., 1836). 

In Coster v. Lorillard, the facts were, that a tes- 
tator devised land to trustees, in trust to receive the 
rents and profits for the benefit of twelve nephews 
and nieces, during their natural lives, with remainder 
to their descendants, in fee, the distribution among 
the remaindermen not to be made until the expira- 
tion of two years after the death of the last sur- 
vivor of the nephews and nieces; and one of the 
questions decided was (see 14 Wend., p. 2094), 
whether the devise of a present estate, to the trus- 
tees, suspended the absolute power of alienation 
beyond the statutory limit of “not more than two 
lives, in being at the creaticn of the estate.” It was 
held, that it did. Savace, Ch. J., in his Opinion, said: 
“The fifteenth section declares that the absolute 
power of alienation shall not be suspended by any 
limitation or condition, whatever, for a longer period 
than during the continuance of not more than two 
lives in being at the creation of the estate” (p. 302). 
The judicial reasoning was, that, from the nature of 
the trust, the trustees were without power to con- 
vey (alien), and section 65 of the Revised Statutes 
declared a conveyance, by trustees, in contravention 
of the trust absolutely void (p. 303). The chief 
justice further observed: “The fifteenth section 
says: ‘The absolute power of alienation shall not be 
suspended by any limitation or condition whatever 
for a longer period than during the continuance of 
not more than two lives in being at the creation of 
the estate.’ The devise, in effect, says, that the 
power of alienation shall be suspended during the 
continuance of twelve lives in being at the creation 
of the estate, and for at least two years afterwards. 
There is a manifest repugnancy, and, at least, so 
much as is repugnant must be void” (p. 305). 
NELson, J., said: “ The power of alienation was sus- 
pended for more than two lives in being, to wit, for 
twelve lives at the creation of the estate, and, there- 
fore, a violation of the fifteenth section” (p. 349). 
Maison, Sen., said that “The legislature have ex- 
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pressly enacted (p. 723, § 15), that the absolute 
power of alienation shall not be suspended by any 
limitation or condition whatever, for a longer period 
than during the continuance of not more than two 
lives in being at the creation of the estate, except 
in the single case mentioned in the next section, 
which does not reach this case. This estate is, there- 
fore, in the manner it is sought by the will to be 
disposed of, perfectly and absolutely inalienable; 
the trusts cannot be carried into effect, unless the 
estate remains entire in the trustees until the death 
of the last survivor of the twelve nephews and nieces. 
The trust is, therefore, for this reason, in my judg- 
ment, not such an one as is authorized by the 
statute, and cannot prevail” (p. 356). 

In Hawley v. James, the facts were, that a testator 
devised lands to trustees, in trust, to receive the 
rents and profits, and apply the same to the use of 
certain-named relatives, the final division of the 
estate being forbidden to take place, “until the 
youngest of my children and grandchildren, living 
at the date of this my will, and attaining the age of 
twenty-one years, shall have attained that age.” The 
number of such descendants of testator was thir- 
teen; and the question was, whether this devise to 
trustees unduly suspended the absolute power of 
alienation. It was held that it did. Netson, Ch. J., 
applied the same section which has just been re- 
ferred to, saying: “The fifteenth section of the 
first article, 1 R. S. 723, gives the rule, which is as 
follows” (quoting the section): see page 123. 
Bronson, J., said: “The case of Coster v. Loril- 
lard has settled that the prohibition against sus- 
pending the absolute power of alienation, contained 
in the fifteenth section of the statute, applies as well 
to present, as to future estates” (p. 163), and: “As 
the power of alienation is suspended during the con- 
tinuance of the trust, the next-inquiry is whether the 
trust term is limited according to law. ‘The abso- 
lute power of alienation shall not be suspended by 
any condition or limitation, whatever, for a longer 
period than during the continuance of not more than 
two lives in being at the creation of the estate” 
(§ 15, p. 166). And Matson, Sen., said: “I feel 
Satisfied, therefore, that the legislature * * * has 
left trusts of all descriptions, to receive rents and 
profits, under the salutary restrictions of the fifteenth 
section” (p. 266). 

In 1864, the Court of Appeals said: “The abso- 
lute power of alienation of real property cannot be 
suspended by any limitation or condition whatever 
for a longer period than during the continuance of 
not more than two lives in being at the creation 
of the estate * * * (1 R. S. p. 723, § 15). The 
Suspension, which it is the purpose of the statute to 
limit, may be effected by one of two methods, either 
by providing for the creatiorl of future estates, to 
take effect upon the happening of some prospective 
event, the occurrence of which is essential to the 
vesting of such future estate, or by conveying to 
trustees upon some authorized trust” (per Dewnzo, 
Ch. J., Everitt v. Everitt, 29 N. Y. 71, 72). 





“The absolute ownership” (of personal prop- 
erty) “is suspended in one of two ways, either by 
the creation of future estates vesting upon the 
occurrence of some future and contingent event, or 
by the creation of a trust which vests the estate 
in trustees” (per Fincu, J., Smith v. Edwards, 88 
N. Y. 102; A. D., 1882). 

(“The absolute ownership of personal property 
shall not be suspended by any limitation or condi- 
tion whatever, for a longer period than during the 
continuance and until the termination of not more 
than two lives in being at the date of the instru- 
ment containing such limitation or condition; or if 
such instrument be a will, for not more than two 
lives in being at the death of the testator. In all 
other respects, limitations of future or contingent in- 
terests in personal property shall be subject to the 
rules prescribed in the first chapter of this act, in 
relation to future estates in lands” (R. S. of 1830, 
part II, ch. 4, tit. 4, §§ 1, 2. Preserved by the Revi- 
sion Commissioners of 1889; L. 1897, ch. 417, § 2.— 
“The Personal Property Law”). 

“Tt is settled law that the absolute ownership is 
suspended in one of two ways, either by the crea- 
tion of future estates vesting upon the occurrence of 
some future and contingent event, or by the creation 
of a trust which vests the estate in trustees” (Stein- 
way v. Steinway, 163 N. Y. 194; A. D. 1900). 

The number and fullness of the foregoing citations 
from decided cases may be explained by the care 
which has been taken to leave no doubt, from what 
precedes, of the soundness of the following sub- 
missions : 

1. Under the Revised Statutes of 1830, the pro- 
hibition of the suspension of the absolute power of 
alienation of real property, by the creation of future 
estates, alone, was effected by the first sentence of 
section 14, above quoted; i. e¢., that sentence applied 
exclusively to that class of estates. 

2. Under the Revised Statutes of 1830, the only 
prohibition of the suspension of the absolute power 
of alienation of real property, by the creation of 
present estates, was the affirmative declaration, con- 
stituting section 15, viz.: The absolute power of 
alienation shall not be suspended by any limitation 
or condition whatever, for a longer period than 
during the continuance of not more than two lives 
in being at the creation of the estate, except, etc. 
(This section, by its generality, was sufficiently 
broad to embrace both present and future estates, 
and, therefore, was cumulative, as to the latter 
class.) 

3. Section 15 has disappeared from the statute 
book, under the revision by the commission of 1889. 
Hence, at present, a trust, to receive and apply rents 
for twelve or a hundred lives, taking effect in posses- 
sion immediately on creation, is not prohibited, but 
is valid. 

This conclusion is in startling contrast to the 
Commissioners’ Note, to the effect that the law, as 
reported by them, made no substantial change. 
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stantive, independent, legislative declaration of the 
old law, that “The absolute power of alienation 
shall not be suspended by any limitation or condition 
whatever, for a longer period than,” etc., has totally 
disappeared —in effect section 15 of the Revised 
Statutes is repealed without a substitute. Thus, the 
present investigation assumes the form of a con- 
sideration of the thesis, that the section last named 
was unmeaning surplusage. 

A priori, it is unlikely that the revisers of 1830 
left their work marred by such a blemish as the 
presence of a section without purpose or meaning. 


“In relation to article first of the second title of 
chapter first of the second part of the Revised 
Statutes, the revisers inform the legislature that the 
provisions recommended by them are the result of 
much and attentive consideration, and are intended 
‘to ‘extricate this branch of the law from the per- 
plexity and obscurity in which it was involved, and 
render a system simple, uniform and _ intelligible, 
which was various, complicated and abstruse’” 
(Coster v. Lorillard, 14 Wend. 265, 208). The com- 
plicated character of the structure for which the 
revisers of 1830 were framing a substitute was, 
doubtless, an effective warning to them to report 
only such enactments as would occupy a clear and 
defined position in the new scheme. Concerning one 
of the branches of the law of real property, they 
observe: “The law of powers, as all who have 
attempted to master it will readily admit, is prob- 
ably the most intricate labyrinth in all our juris- 
prudence. Few, in the course of their studies, have 
been called to enter it who have not found it difficult 
to grope their way in its numerous and winding 
passages” (Revisers’ Notes to R. S., part II, ch. 1, 
tit. 2, art. 3; 5 Edm. Stat. [2d ed.], 583). “ Instead, 
therefore, of endeavoring to unravel the mysteries 
of uses and trusts, or to cast light into the numerous 
dark and winding passages of the labyrinth of 
powers, they demolished. the whole. The learned 
antiquarian will pause and ponder over this vast pile 
of ruins; venerable at least for their antiquity, the 
erection of which occupied centuries, and put in 
requisition the labors of kings, ecclesiastics and lay- 
men. Upon the ruins have been erected new edifices 
—a new system of uses and trusts, apparently plain 
and intelligible and adapted to the real wants of 
society.” (Coster v. Lorillard, supra, on p. 314.) 

In two of the earliest cases in which the subject of 
perpetuities, as regulated by the Revised Statutes, 
came before the New York Court of Errors, section 
15, above referred to, is shown to play an important 
réle. Before adverting to those cases, a word may 
not be out of place on the subject of a certain 
classification of “ estates,” established by the Revised 
Statutes of 1830. By the same title of those statutes, 
as that in which the foregoing sections 14, 15 and 16 
are found, estates in land, in respect of the time of 
their enjoyment, were divided into “estates in 
possession ” and “ estates in expectancy” (§ 7); and 
the latter were subdivided into “ future estates” and 
“reversions” (§ 9). A future estate was defined 





as “an estate limited to commence in possession at 
a future day” (§ 10), and an estate in expectancy, 
elsewhere called an “ expectant estate” (§§ 32, 35), 
was declared to be “ where the right to the possession 
is postponed to a future period” (§ 8). The ex- 
pression, present estate, does not occur in the Re- 
vised Statutes of 1830, but, soon after their enact- 
ment, the courts began to speak of “ present estates,” 
evidently referring to the revisers’ “estates in 
possession,” which were, by the Revised Statutes, 
declared to be “ where the owner has an immediate 
right to the possession of the land ” (§ 8). See 14 
Wend. on page 301, where it is said, of an-immediate 
devise to trustees, for lives, that “the” (precedent) 
“estate in the trustee may be called a present 
estate;” and id., page 303, where the court says: 
“At the death of the testator, the estate of the 
trustees vested immediately; that is, therefore, a 
present estate.” 


The two early cases, above referred to, are Coster 
v. Lorillard (14 Wend. 265-399; A. D., 1835), and 
Hawley v. James (16 id. 61-285; A. D., 1836). 

In Coster v. Lorillard, the facts were, that a tes- 
tator devised land to trustees, in trust to receive the 
rents and profits for the benefit of twelve nephews 
and nieces, during their natural lives, with remainder 
to their descendants, in fee, the distribution among 
the remaindermen not to be made until the expira- 
tion of two years after the death of the last sur- 
vivor of the nephews and nieces; and one of the 
questions decided was (see 14 Wend., p. 294), 
whether the devise of a present estate, to the trus- 
tees, suspended the absolute power of alienation 
beyond the statutory limit of “not more than two 
lives, in being at the creaticn of the estate.” It was 
held, that it did. Savace, Ch. J., in his Opinion, said: 
“The fifteenth section declares that the absolute 
power of alienation shall not be suspended by any 
limitation or condition, whatever, for a longer period 
than during the continuance of not more than two 
lives in being at the creation of the estate” (p. 302). 
The judicial reasoning was, that, from the nature of 
the trust, the trustees were without power to con- 
vey (alien), and section 65 of the Revised Statutes 
declared a conveyance, by trustees, in contravention 
of the trust absolutely void (p. 303). The chief 
justice further observed: “The fifteenth section 
says: ‘The absolute power of alienation shall not be 
suspended by any limitation or condition whatever 
for a longer period than during the continuance of 
not more than two lives in being at the creation of 
the estate.’ The devise, in effect, says, that the 
power of alienation shall be suspended during the 
continuance of twelve lives in being at the creation 
of the estate, and for at least two years afterwards. 
There is a manifest repugnancy, and, at least, so 
much as is repugnant must be void” (p. 305). 
NEtson, J., said: “ The power of alienation was sus- 
pended for more than two lives in being, to wit, for 
twelve lives at the creation of the estate, and, there- 
fore, a violation of the fifteenth section” (p. 349). 
Matson, Sen., said that “The legislature have ex- 
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pressly enacted (p. 723. § 15), that the absolute 
power of alienation shall not be suspended by any 
limitation or condition whatever, for a longer period 
than during the continuance of not more than two 
lives in being at the creation of the estate, except 
in the single case mentioned in the next section, 
which does not reach this case. This estate is, there- 
fore, in the manner it is sought by the will to be 
disposed of, perfectly and absolutely inalienable; 
the trusts cannot be carried into effect, unless the 
estate remains entire in the trustees until the death 
of the last survivor of the twelve nephews and nieces. 
The trust is, therefore, for this reason, in my judg- 
ment, not such an one as is authorized by the 
statute, and cannot prevail” (p. 356). 

In Hawley v. James, the facts were, that a testator 
devised lands to trustees, in trust, to receive the 
rents and profits, and apply the same to the use of 
certain-named relatives, the final division of the 
estate being forbidden to take place, “until the 
youngest of my children and grandchildren, living 
at the date of this my will, and attaining the age of 
twenty-one years, shall have attained that age.” The 
number of such descendants of testator was thir- 
teen; and the question was, whether this devise to 
trustees unduly suspended the absolute power of 
alienation. It was held that it did. Netson, Ch. J., 
applied the same section which has just been re- 
ferred to, saying: “The fifteenth section of the 
first article, 1 R. S. 723, gives the rule, which is as 
follows” (quoting the section): see page 123. 
Bronson, J., said: “The case of Coster v. Loril- 
lard has settled that the prohibition against sus- 
pending the absolute power of alienation, contained 
in the fifteenth section of the statute, applies as well 
to present, as to future estates” (p. 163), and: “As 
the power of alienation is suspended during the con- 
tinuance of the trust, the next-inquiry is whether the 
trust term is limited according to law. ‘ The abso- 
lute power of alienation shall not be suspended by 
any condition or limitation, whatever, for a longer 
period than during the continuance of not more than 
two lives in being at the creation of the estate” 
(§ 15, p. 166). And Matson, Sen., said: “I feel 
satisfied, therefore, that the legislature * * * has 
left trusts of all descriptions, to receive rents and 
profits, under the salutary restrictions of the fifteenth 
section” (p. 266). 

In 1864, the Court of Appeals said: “The abso- 
lute power of alienation of real property cannot be 
suspended by any limitation or condition whatever 
for a longer period than during the continuance of 
not more than two lives in being at the creation 
of the estate * * * (1 R. S. p. 723, § 15). The 
suspension, which it is the purpose of the statute to 
limit, may be effected by one of two methods, either 
by providing for the creatiorl of future estates, to 
take effect upon the happening of some prospective 
event, the occurrence of which is essential to the 
vesting of such future estate, or by conveying to 
trustees upon some authorized trust” (per DeENzo, 
Ch. J., Everitt v. Everitt, 29 N. Y. 71, 72). 





“The absolute ownership” (of personal prop- 
erty) “is suspended in one of two ways, either by 
the creation of future estates vesting upon the 
occurrence of some future and contingent event, or 
by the creation of a trust which vests the estate 
in trustees” (per Fincu, J., Smith v. Edwards, 88 
N. Y. 102; A. D., 1882). 

(“The absolute ownership of personal property 
shall not be suspended by any limitation or condi- 
tion whatever, for a longer period than during the 
continuance and until the termination of not more 
than two lives in being at the date of the instru- 
ment containing such limitation or condition; or if 
such instrument be a will, for not more than two 
lives in being at the death of the testator. In all 
other respects, limitations of future or contingent in- 
terests in personal property shall be subject to the 
rules prescribed in the first chapter of this act, in 
relation to future estates in lands” (R. S. of 1830, 
part II, ch. 4, tit. 4, §§ 1, 2. Preserved by the Revi- 
sion Commissioners of 1889; L. 1897, ch. 417, § 2— 
“The Personal Property Law”). 

“Tt is settled law that the absolute ownership is 
suspended in one of two ways, either by the crea- 
tion of future estates vesting upon the occurrence of 
some future and contingent event, or by the creation 
of a trust which vests the estate in trustees” (Stein- 
way v. Steinway, 163 N. Y. 194; A. D. 1900). 

The number and fullness of the foregoing citations 
from decided cases may be explained by the care 
which has been taken to leave no doubt, from what 
precedes, of the soundness of the following sub- 
missions : 

1. Under the Revised Statutes of 1830, the pro- 
hibition of the suspension of the absolute power of 
alienation of real property, by the creation of future 
estates, alone, was effected by the first sentence of 
section 14, above quoted; i. e., that sentence applied 
exclusively to that class of estates. 


2. Under the Revised Statutes of 1830, the only 
prohibition of the suspension of the absolute power 
of alienation of real property, by the creation of 
present estates, was the affirmative declaration, con- 
stituting section 15, viz.: The absolute power of 
alienation shall not be suspended by any limitation 
or condition whatever, for a longer period than 
during the continuance of not more than two lives 
in being at the creation of the estate, except, etc. 
(This section, by its generality, was sufficiently 
broad to embrace both present and future estates, 
and, therefore, was cumulative, as to the latter 
class.) 


3. Section 15 has disappeared from the statute 
book, under the revision by the commission of 1889. 
Hence, at present, a trust, to receive and apply rents 
for twelve or a hundred lives, taking effect in posses- 
sion immediately on creation, is not prohibited, but 
is valid. 

This conclusion is in startling contrast to the 
Commissioners’ Note, to the effect that the law, as 
reported by them, made no substantial change. 
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A practical inquiry, of interest to every owner of 
land in New York State, may be embodied in the 
historic form — What are you going to do about it? 


An acute and learned writer, who has annotated 
the “ Real Property Law” of 1896, is of the opinion, 
that the result of the recent revision ought not to be 
considered as instituting changes in the law, because 
the commissioners stated that they had made no 
substantial change, and for other reasons; the entire 
note of comment being as follows: 


“The thirty-second section of the Law of Real 
Property * * * transposes sentences of the Re- 
vised Statutes and alters the language in some 
respects. The effect of those transpositions and 
alterations, it is thought, ought not to be considered 
as instituting changes in the law, for the commis- 
sioners of statutory revision expressly stated to the 
legislature that the Revised Statutes were thereby 
‘unchanged in substance, except that the last sen- 
tence, which is declaratory of existing law, is new 
(see Lang v. Ropke, 3 Sandf. 369).’ In view of this 
statement, and even of the apparent meaning of the 
new section, it would seem undesirable to regard 
the Revised Statutes as changed in any particular 
in so far as the lawful suspense of the power of 
alienation is concerned (c*. Chapl. Express Trusts & 
Powers, § 386). Section 32 then simply consolidated 
1 Revised Statutes, 723, sections 14, 15 and 16, and 
added a new sentence intended to be declaratory of 
pre-existing construction. There was no great harm 
in such consolidation as sections 14 and 15 of the 
Revised Statutes were to be read together without 
consolidation. Lorillard v. Coster, 5 Paige, at pp. 
189, 100” (Fowler, Annotation of “ Real Property 
Law [2d ed.], pp. 236, 237; A. D., 1904). 


It is with deference, that the following comments, 
on the foregoing comment, are now made: 


A statement, even express, of revision commis- 
sioners, to the effect that they have made no change 
in the pre-existing law, while entitled to respect, 
cannot avail to abrogate the settled canons of statu- 
tory construction; and where a feature of the revi- 
sion has been, to drop a substantive provision of a 
statute into the limbo of an express-repeal bag, with- 
out substitute, it is gone — until resurrected by its 
creator, the legislature. The “apparent meaning 
of the new section,” which expressly declares the 
voidness of certain “future estates,” and no others, 
is, that it has exclusive application to the class of 
estates so exclusively mentioned. Since Mr. Chaplin 
wrote in 1891, his view of the meaning of a statute 
of 1896 would imply a prescience attributable only 
to genius. The assertion, that “there was no great 
harm,” in the consolidation, is a “negative, preg- 
nant” with an admission that there was some harm 
— “a startling proposition, and one well calculated 
to fill the owners of” (real) “property with 
alarm” (go N. Y. 177); for, once the foundations of 
real property are unsettled, you cannot, sometimes, 
know where you are at, until the end of years of 
litigation, when the final decision of a court of ulti- 





mate appeal adjudges and evinces the quantum of 
detriment. We come, finally, to the reasons why 
there was no great harm in the consolidation, viz. : 


that “ sections 14 and 15 of the Revised Statutes were — 


to be read together without consolidation (Lorillard 
v. Coster, 5 Paige, 189, 190).” 


Assuming that it had been held, in that case, that 
these two sections were to be read together, this 
might, indeed, be a good reason for putting them to- 
gether in the revision, but would hardly seem to 
justify dropping one of the sections (§ 15) alto- 
gether. On the contrary, such a decision may be 
said to be essentially condemnatory of such a course. 
But it is in order, to note what was decided in and 
by the case cited from 5 Paige: 

That was an appeal from the vice-chancellor of 
the first circuit, to the chancellor, and the reference 
above quoted, is to the opinion of the vice-chancellor, 
given, in the volume mentioned, merely as part of 
the history of the case, and whose decision was 
reversed by the chancellor. The particular passage 
in the vice-chancellor’s opinion above cited (pp. 
189, 190) is as follows: “The courts * * * 
finally established the well-known rule, allowing 
some latitude for the vesting of future estates. This 
rule came under consideration in the recent revision, 
and the revisers, adhering to the general plan of 
revising the laws by frequently embodying some por- 
tion of the common law into the statutes with more 
or less alterations, thought proper to do so with 
respect to this rule. The result is contained in the 
two next sections in order, viz.: the fourteenth and 
fifteenth; both of which, it will be seen, are neces- 
sary to make out the rule as now established, and 
for that purpose they must be read together. The 
fourteenth provides that ‘every future estate shall 
be void in its creation, which shall suspend the 
absolute power of alienation for a longer period 
than is prescribed in this article.’ It then pro- 
ceeds: ‘Such power of alienation is suspended 
when there are no persons in being by whom an 
absolute fee in possession can be conveyed.’ These 
two sentences compose section 14; and we have thus 
far two things ascertained: First, the effect which 
an absolute suspension of the power of alienation 
beyond a certain period will produce; and Second, 
what will constitute such a suspension. But one 
thing further is necessary, viz.: to prescribe the 
period beyond which there should be no such sus- 
pension; and this is done by the fifteenth section 
already quoted. It is obvious, therefore, that the 
fifteenth section was intended to carry out the pro- 
visions of the fourteenth, and that it was necessary 
for that purpose. Without it, the fourteenth would 
have been incomplete; but take the two together, 
and it is perceived at once that they form an explicit 


enactment, applicable, and only applicable to future’ 


estates. They do not affect estates in possession. 
* * * Tt is still competent by deed, or will, to 
create an estate to take effect immediately in posses- 
sion, in favor of any number of persons in being, as 
joint tenants for their lives, and for the life of the 
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survivor; because, however numerous they may be, 
they have only all to unite with the remainderman 
or reversioner, and convey the whole estate in fee. 
The power of alienation, therefore, exists; nor is it 
suspended for a moment by the creation of such an 
estate. It is only suspended when there are no 
persons in being by whom an absolute fee in posses- 
sion can be conveyed.” 


It will be observed that the vice-chancellor, in the 
latter part of the foregoing quotation, referred to a 
beneficial conveyance or devise, and did not con- 
template the case of the creation of a trust for lives, 
where the trustees were denied the power of aliena- 
tion: It further appears, by the Opinion of the vice- 
chancellor, that the dogma—that sections 14 and 
15 were “to be read together ” — was closely asso- 
ciated with the kindred proposition, that section 15 
related only to future estates. The chancellor em- 
phatically condemned the last-mentioned proposi- 
tion, discoursed upon the question — how the vice- 
chancellor was “led into the error of supposing that 
the fifteenth section only related to future estates” 
(5 Paige, 222), and referred to “the provisions of 
the fifteenth section, as amended, being sufficiently 


_ broad and extensive to embrace every kind of estate, 


either present or future, by which the power of 
alienation might be suspended beyond the prescribed 
period” (p. 223). 

The cause went by appeal from Chancery to the 
Court of Errors, where it was entitled Coster v. 
Lorillard, and, in the highest court, the position of 
the vice-chancellor was unanimously overruled, as is 
shown by the foregoing quotations from the Opinions 
of the judges. Hence, it is immaterial, what judi- 
cial observations were recorded in “Lorillard v. 
Coster, 5 Paige, at pp. 180, 190.” 

The situation, to-day, then, appears to be that the 
revision of 1889-1896 has blotted out the restriction 
on the suspension of the absolute power of alienation 
of real property, in cases where such suspension is 
produced by a conveyance or devise of a present 
estate, to trustees, without power to alien; and, 
accordingly, under the statute, on a plain reading, a 
trust to receive rents and apply them to the use of 
any number of persons, for their lives, is valid. In 
short, the Thellusson Will is resurrected and vali- 
dated ; and Coster v. Lorillard and Hawley v. James, 
are reversed by legislation. 

Will the courts follow the statute, or the revision 
commissioners’ note —to the effect that they made 
no changes? 

A circumstance, to which, so far as known, atten- 
tion has not hitherto been called, viz.: tHat, during 
the sixty-six years during which the Revised Statutes 
of 1830 remained in force, an intrinsic absurdity in 
their wording did not interfere with their practical 
working, indicates the ability and disposition of the 
courts to adjudicate upon a statute upon an assump- 
tion that it says what it does not say. 

The circumstance, referred to, is the double com- 
parative in the phrase “ shall not be suspended for a 
longer period than during the continuance of not 





more than two lives.” The continuance of one life 
is “not more than” that of “two lives;” whence 
it follows, that the statute prohibts suspension for a 
longer period than during the continuance of one 
life. Not only so, but no lives are, emphatically, 
not more than two lives; hence the statute prohibited 
all suspension! The statute should have read “ shall 
nat be suspended for a longer period than during the 
continuance of two lives” (the words, “not more 
than,” being omitted). But, unless the facts are 
misapprehended, the Revised Statutes were uni- 
formly construed as if the law were correctly 
expressed. 

The treatment of the new statute, in a recent de- 
cision of the highest court, throws even more light 
on the latest inquiry. 

In Wilber v. Wilber (165 N. Y. 451, 456; A. D. 
1901), the court seems to have taken the happy-go- 
lucky view of section 32, practically, apparently pro- 
ceeding on the assumption that, inasmuch as the 
revision of 1896 “ought not” to have unsettled the 
foundations of real property rights, conveyances and 
devises, therefore, it has not done so. An extract 
from the Opinion in the case last above cited is as 
follows: 

“ The statute declares that the power of alienation 
is suspended when there are no persons in being by 
whom an absolute fee in possession can be conveyed 
(Real Property Law, § 32). There are only two 
methods by which such a result can be accomplished: 
1. By the creation of a trust which vests the estate 
in trustees. 2. By the creation of future estates vest- 
ing upon the occurrence of some future and con- 
tingent event. Steinway v. Steinway, 163 N. Y. 
183.” (a case decided under the R. S. of 1830). 
“No trust was either created or attempted by those 
provisions, nor did they create a future estate to 
vest upon the occurrence of some future and con- 
tingent event.” 

The following is from the commissioners of 1889: 

“We have, also, taken care not to make any 
changes in the phraseology of any statute that has 
been the subject of judicial decision, by which the 
construction thereof, as established by such decision, 
can be affected or impaired.” 

(From reviser’s preliminary note to the “Real 
Property Law” of 18096.) 

THeEoporE F. C. DEMAREST. 

New York, December 25, 1904. 


—_—_¢———— 


REGULATION OF CORPORATIONS BY 
FEDERAL LAW. 





The overthrow of our system of corporations 
would not only be a futile attempt to antagonize 
natural economic law, but would be a great calamity 
besides. Industrial progress can only proceed by 
means of the corporate form, for great enterprises 
are unwieldy when sought to be carried on by unor- 
ganized individuals and incorporation has become 
synonymous with organization. Measurably certain 
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it is that the corporate form, with its faults and 
dangers whatever they may’ be, has come to stay 
and is in addition the mould into which industrial 
progress, seeking economy of production and effi- 
cacy of management, must from now on cast itself. 
A ‘successful attempt to disrupt or disorganize cor- 
porations would be a death-blow to industrial prog- 
ress and it is no longer conceivable that such an 
attempt could be seriously contemplated by even the 
most radical. 

But much material has recently been furnished to 
the enemies of the “trusts,” as the larger industrial 
corporations are now familiarly called, by the finan- 
cial collapse of several of these gigantic enterprises ; 
and the ruinous declines in the market values of 
their shares have served, if for nothing else, to draw 
attention to the enormous extent to which these big 
companies have been over capitalized. In some 
cases not only are they bonded to their fullest ex- 
tent, but shares of stock have been issued to an 
amount far exceeding the value of plant, property, 
and even good will. In fact, maximum earning 
power has been capitalized, making the payment of 
dividends practically an impossibility even under the 
most favorable conditions. Billions of dollars of 
such “securities ” have been printed and sold to the 
people of this country, and so generally has the pub- 
lic poured out its money that the number of stock- 
holders in one corporation alone has run up to 
80,000. ’ 

It is interesting too to note that in the five years 
last past industrial companies have been capitalized 
at the following astonishing figures: 


NEES bt chek ed ds nsipw ck seeneadees« $2,663,445,000 
Siete th Sakis sate danea coceaan ys 945,195,000 
REL Gs oh t abbas épile ane dob beds 2,805,475,000 
ii nds dna eeethuh o 695% basics ends 1,122,205,200 
tins dik etait siduedeede<ehi-san as 425,876,000 


$7,962, 196,200 


Of this prodigious sum, it is safe to say that over 
one-half is common stock, which, as we shall see, 
generally represents nothing but good will and pro- 
spective earning capacity. 

In collating the figures fourteen giant companies 
are found with $435,000,000 in common stock, which 
market price has recently made worth about 
$1,250,000, or about 35 cents each for $100 shares. 
Again, we find that some $542,870,950 par value of 
the common stock of fifty different companies has 
recently been quoted and dealt in at figures which 
would make its market value $19,390,428. 

Some of these are industrial and manufacturing 
corporations which are not only going concerns, but 
which actually in some cases pay interest on their 
bonds and even dividends on their preferred stock, 
so that it may be judged from the selling prices how 
utterly hopeless is the position of the common stock. 

In studying these statistics the mind grows be- 
wildered at the prodigious number of companies that 
have been formed. No trade or business seems to 








have escaped transmogrification into the corporate 
form. 

Of course, it is quite impossible to estimate the 
losses incurred by persons who have invested their 
money in these concerns. In one mammoth com- 
pany, for instance, the difference between the par 
and market value of its stock quite recently 
amounted to $754,000,000, and the actual decline 
from the highest to the lowest prices at which the 
stock sold amounts to $459,000,000. And so it goes. 

While it is of course true that only a few of the 
preferred, and scarcely any of the common stocks 
of industrial companies have ever sold at their face 
or par value, this rather accentuates than otherwise 
the evil of having quantities of such stuff, that is-not 
pretended or ever expected to be worth what it pur- 
ports, within reach of the public. The purchase of 
“green goods” for a fraction of what the victims 
expect to pass them off on others for is no more to 
be reprobated than should some of these not so very 
unlike schemes. 


It is unfortunately the case that investments are 
ordinarily based on a minimum of knowledge and 
are frequently made without due caution and in- 
vestigation. To induce the easily led purchaser it 
is generally sufficient for an enterprise to be ad- 
vertised attractively with a few well-known names 
in the list of directors and managers. Then, by 
clever stock market manipulation, the prices of its 
“securities” are gradually made attractive by 
being forced up from what is at first a seemingly 
low level to a higher and ever brighter plane. The 
natural fever of speculation lying dormant in every 
man’s blood is thus awakened and it is on the cul- 
mination of such manipulated movements, and at 
the very top prices, that the smaller and more eager 
investors rush in and that the greatest demand to 
buy appears. Persons who are thus easily led form 
by far the larger portion of the community and 
need protection from their own weaknesses, for it 
is of course unnecessary to point out that pro- 
moters and organizers reap a harvest on the 
“bulges” by selling out their own shares acquired 
either as bonuses or at the very lowest prices. 
Then, sooner or later, the entire movement col- 
lapses like a card house, investors are left high and 
dry, and the “ securities” in question sell for what 
they are worth to the paper and rag man. 

It may well be that persons who “ invest” their 
money in this way only reap the merited conse- 
quences of their folly when the inevitable crash 
comes, but it has always been the policy of govern- 
ments to protect the governed from their own fol- 
lies and weaknesses; for this reason regulation of 
the liquor traffic is one of the legitimate functions 
of government, ordinary gambling is sought to be 
suppressed, and vices of all kinds become the sub- 
ject of prohibition, or at least regulation. 

Now of the forms of gambling that are not as 
yet universally condemned and which are even pro- 
tected and nurtured by some governments we have, 
for instance, lotteries. Until quite recently lotteries 
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were legitimate enterprises, and, in many European 
countries, are still not only permitted but are some- 
times employed to provide revenue for the govern- 
ments themselves. In this country, however, they 
are prohibited by both State and federal laws; they 
are no longer considered legitimate enterprises, and 
are treated simply as gambling concerns. 

Can it be doubted that the same, if not far 
greater, evils flow from indiscriminate traffic in cor- 
porate shares of stock? A lottery ticket represents 
a chance or interest in a great number of prizes 
which are drawn by lot, whereas shares of stock 
fluctuate in value from day to day on our exchanges. 
Wherever lottery companies or enterprises are per- 
mitted, however, there is generally little or no ques- 
tion as to their bona fides. Actual sums of money 
are distributed as. prizes to the holders of winning 
tickets, and from the prospectuses furnished by the 
various companies an exact mathematical calcula- 
tion can generally be made by the holders of tickets 
as to their chances for profit. But are the holders 
of corporate shares of stock in such good case? 
To be sure, a small holder of a few shares may oc- 
casionally be able to sell them at some small frac- 
tion of what he paid. But how about the man who 
believed he was selecting a place for his money 
where it would pay him good interest and later per- 
haps show a profit? One who buys a lottery ticket 
for a few dollars knows exactly what his chances 

, are and that he is playing to win a sum of money 
more or less considerable, and possibly enormous, 
or absolutely lose what he has put up. But it is 
unnecessary to continue the simile. Suffice it to say 
that if lotteries are sufficiently dangerous to neces- 
sitate their prohibition, it may be a question whether 
the losses inflicted by the distribution of worthless 
shares of corporate stock is not an evil not only 
like of kind but greater in degree. The Supreme 
Court of the United States, in discussing lotteries, 
has said: 


“Experience has shown that the common 
forms of gambling are comparatively innocuous 
when placed in contrast with the widespread 
pestilence of lotteries. The former are confined 
to a few persons and places, but the latter in- 
fests the whole community; it enters every 
dwelling; it reaches every class; it preys upon 
the hard earnings of the poor; it plunders the 
ignorant and simple” (Phalen v. Virginia, 8 
Howard, 163, 168). 


If instead of lotteries we read “stock of over- 
capitalized corporations,” we have a very apt and 
striking description of the evil here sought to be 
dealt with. 

If this is so, two questions naturally present them- 
selves. First, should the indiscriminate issue of 
corporate stock be regulated or perhaps even sup- 
pressed, and second, if measures are to be taken, 
what shall be the remedy? 

It has already been conceded that corporations 


and distribution; their value as instruments of in- 
dustrial development can no longer be questioned ; 
they are indispensable to civilized progress. Our 
laws already contain provisions the most drastic 
against monopolies and combinations in restraint of 
trade—limits set by authority both ancient and 
modern, and set probably for all time. 

The vice of the corporate system of to-day is not 
monopoly, not restraint of trade, not the undue size 
or power of corporations as some would have it, 
but it is over capitulation. Inexorable economic law 
may no doubt be trusted eventually to restore these 
things to their proper balance and perspective, but 
it will not and it never can restore their hard-earned 
money savings to the poor, deluded victims, nor 
atone for the misery and ruin caused. 

Over capitalization is then the evil for which a 
remedy must be sought. 

If corporate enterprises were honestly capitalized, 
and if their promoters and organizers did not issue 
more bonds and more stock than the actual prop- 
erty of the corporation was worth plus a reasonable 
sum for good will, the stocks of corporations would 
almost invariably be selling at whatever prices the 
enterprises in which they represented an interest 
justified. But under present conditions the common 
stock, at least, of most industrial corporations (and 
this by almost common consent) has no intrinsic 
value whatsoever. Billions of dollars in paper that 
represents nothing and would be entitled to nothing 
on a winding up of the corporation! Nor can this 
appropriately named common stock be said to have 
even a remote probability of dividends, which is the 
only thing that could give it value; the voting 
power, where it carries such, being lost in the im- 
mense number of shares outstanding. 

There can be no doubt whatever that millions 
upon millions of the stocks actively dealt in \and 
daily bought and sold on our exchanges are worth 
practically nothing. 

Surely there is here something very much amiss. 
For if our people are to be protected from ordinary 
gambling and imposition this wholesale thimble rig- 
ging and imposture must be checked. 

But what shall the remedy be? 

" Why, simply this, Regulate the issue of the stock 
itself. Control the capitalization of corporations. 

And thus we reach the second question: 

How is this to be accomplished? 


Corporations are formed under the laws of the 
various States, and each State permits the corpora- 
tions organized in other States to do business within 
its borders. With the exception of the few that are 
incorporated under federal laws, the national gov- 
ernment cannot control corporations unless they are 
engaged in commerce between the States. The third 
clause of article I, section VIII of the Constitution 
reserves to the United States the power “to regu- 
late commerce with foreign nations and among the 
several States.” It is this clause of the Constitu- 
tion that gives the federal government paramount 





have become the necessary agencies of production 


control over persons and property engaged in inter- 
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state commerce, and it is perhaps the greatest and 
most elastic power possessed by the federal govern- 
ment. 

In this power lies our hope. 

The efforts of the States by means of so-called 
“liberal” corporation laws to induce as many cor- 
porations as possible to incorporate within their re- 
spective borders has long been a familiar spectacle, 
and it is in this attempt that one safeguard after the 
other has been cast aside. Nowadays a corporation 
can be formed in some State or other somewhere 
to do almost any conceivable thing or any number 
of things. Nor has any limit been placed on the 
sums at which enterprises can be capitalized except 
the ability of its organizers to pay the incorporation 
tax, which is generally a percentage calculated on 
whatever the capital is to be. In the interests of 
revenue iarge capitalizations have been encouraged 
to such an extent that some States by means of 
these “liberal” corpcration laws have been enabled 
to defray practically the entire expenses of govern- 
ment with the revenue derived from incorporations ! 
In view of this fact alone would it not be idle to 
expect the States to limit the amount at which cor- 
porations can be capitalized to a fair and reasonable 
value of their property and business? 

And so it remains for the national governments 
to take the matter in hand. - 

But how can this be done? Are not the States 
sovereign, and can they not protect the charter rights 
of corporations which have become vested under 
their laws? Can the federal government transcend 
the laws of the States or exercise power and do- 
minion over its citizens except it be in cases where 
such powers are specifically delegated and conferred 
upon it by the Constitution? 

In the face of existing conditions a constitutional 
amendment even has been suggested as a means of 
giving the federal government power to regulate 
and control corporations. But after all a corpora- 
tion is a person, although, as said by Coke and 
Blackstone, an artificial one. To give the federal 
government new powers would be resisted in many 
quarters, and to agree upon an amendment adequate 
to meet the situation would be more troublesome 
than to face the conditions which now present 
themselves. 

But is an amendment to the Constitutiom. neces- 
sary? It has long been noted by students. of our 
Constitution, and by analysts of the decisions of 
the Supreme Court that the powers of the federal 
government under the “commerce clause” of the 
Constitution are as yet almost unmeasured. It is 
this clause of article” I, section VIII, of the Con- 
stitution that gives Congress’ thepower “to regu- 
late commerce with foreign nations and among the 
several States,” and it has been interpreted to vest 
in Congress power the most absolute and plenary 
over traffic and intercourse among the States. It is 
a sovereign power that knows no limit or restriction 
except those contained in the Constitution itself ;. it 
may limit and restrain at its pleasure; it may pro- 





hibit as to certain things, or even suspend altogether, 
or it may determine what shall remain unrestrained ; 
it is a grant that carries with it the whole subject, 
leaving nothing for the States to act upon (Gibbons 
v. Ogden, 9 Wheaton 1, 189, 194; Cooley on Prin- 
ciples of Constitutional Law, p. 70). It almost war- 
rants the claim that there exists a federal police 
power overriding that of the States, and it may 
well be questioned whether, with its power over 
commerce and the mails, the federal government is 
not in every sense a national government, and the 
United States a nation rather than a mere federa- 
tion or union of sovereign States. 

There are many pages of decisions interpreting 
the commerce clause and stating what are or are 
not the subjects of interstate commerce, but prac- 
tically every conceivable article or commodity may 
be included in the list which already comprises tele- 
graph lines, telephones, steamships and railroad 
trains, liquor, tobacco, oleomargarine and cattle. 
In one of the earlier decisions of the Supreme Court 
not only was the transportation of passengers de- 
clared “commerce,” but an act of the Kentucky 
Legislature laying a toll on the traffic over a bridge 
spanning a river between two States was held un- 
constitutional as being an unauthorized regulation 
of interstate commerce (Passenger Cases, 7 Howard, 
283). : e 

Probably, however, no decision of the Supreme 
Court is fraught with more importance than that in 
the case of Champion v. Ames (188 U. S. 321), com- 
monly known as the Lottery Case. Champion was 
prosecuted under section 5440 of the Revised Statute, 
and for the violation of chapter 191 of the Laws of 
1895, being the act of March 2, 1895, which pro- 
scribed lottery tickets as unlawful articles of inter- 
state commerce and made their carriage from one 
State into the other a crime. The act reads: 


Any person who shall cause to be * * * 
carried from one state to another in the United 
States any paper, certificate, or instrument pur- 
porting to be or represent a ticket, chance, share 
or interest in or dependent upon the event of a 
lottery * * * or similar enterprise * * * 
shall be punishable * * * by imprison- 
ment, etc. i 

One Champion had shipped tickets of the Pan- 
. American Lottery Company from Dallas, Texas, to 
Fresno, California, by the Wells Fargo Express 
Company and was arrested, charged and indicted for 
conspiracy and for breaking the above law. Cham- 
pion sued out a writ of habeas corpus upon the 
theory that the act of 1895, for the violation of which 
he was held, was unconstitutional. After the case 
had been argued three different times before the Su- 
preme Court, the writ was denied and the relator 
remanded, or, in other words, the validity of the 
act was sustained although by a divided court. 

A number of interesting points were presented by 
counsel for Champion. It was contended. among 
other things that the statute in question prohibited 
the use or carriage of lottery tickets, while the au- 
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thority given Congress by the Constitution was only 
to regulate, and this view was most earnestly 
pressed, but the court held otherwise. The right 
to prohibit goes, of course, beyond that to regulate, 
so that where only regulation is sought we are well 
within the decisions, although in passing it may be 
questioned whether the power to regulate can be 
made effective unless there is also the right to pro« 
hibit in the event of non-compliance with such regu- 
lations as might be adopted. 

However that may be, it is sufficient that the fed- 
eral government may regulate, as was conceded by 
counsel for Champion, and the decision in the Cham- 
pion case has made it very plain that the object to 
be attained is not only within reach, but is per- 
fectly feasible, so long as it is confined to the regu- 
lation of interstate commerce in corporate stock. 

The remedy is adequate too, for it is plain that 
were the federal government to undertake the task 
it would in effect regulate dealings in the stock of 
nearly every important corporation in the country, 
because such stock in the nature of things passes 
from State to State, and stock that did not meet 
the requirements of the federal law regulating its 
issue would be worth very little in the markets of 
the world or even of the State in which it was issued, 
although it might never in fact pass out of its 
borders. 

In Champion v. Ames (supra) it was sufficient for 
the Supreme Court that lottery tickets were or might 
be subjects of traffic, and therefore of commerce, 
to make the regulation of the carriage of such tickets 
from State to State a regulation of commerce among 
the several States, and the contention that the 
various States had already passed laws against lot- 


teries and lottery tickets, and that these were mat- | 


ters which came within the powers of the State, 


too difficult of solution, to justify any attempt 
to lay down a rule for determining in advance 
the validity of every statute that may be enacted 
under the commerce clause. We decide nothing 
more in the present case than that lottery tickets 
are subjects of traffic among those who choose 
to sell or buy them; that the carriage of such 
tickets by independent carriers from one State 
to another is therefore interstate commerce ; that 
under its power to regulate commerce among 
the several States Congress — subject to the 
limitations imposed by the Constitution upon 
the exercise of the powers granted —has 
plenary authority over such commerce, and may 
prohibit the carriage of such tickets from State 
to State; and that legislation to that end, and 
of that character, is not inconsistent with any 
limitation or restriction imposed upon the ex- 
ercise of the powers granted to Congress” 
(Champion v. Ames, supra). 


If then lottery tickets are subjects of commerce 
between the States, the traffic in which the federal 
government may regulate or even prohibit, why can- 
not the government exercise the same power over 
the traffic in share certificates of corporate stock? 





If the government can do this, it may prescribe the 
| rules under which such stock may be issued and 
| prohibit traffic in stock not issued under such rules 
| and not only prohibit but punish such illegal traffic. 
| This then is the remedy. The Lottery Law has ac- 
| complished its object; a law directed at worthless 
| stock will be equally effective. Both must be in- 


| hibited; for are they not kindred evils? 

| It was argued in the dissenting opinion of Chief 
Justice Fuller in the Lottery Case that as the Court 
had already held that insurance policies could not be 


| 





was brushed aside by the court as being totally | the subjects of commerce, the same principle must 


irrelevant. 


The court referred to the principle laid down In} was overruled by the decision. 


apply to lottery tickets. This contention, of course, 


Now a share of cor- 


re Raher (140 U. S. 545), which seems to be that! porate stock differs even more widely from a policy 


under its power to regulate interstate commerce 
Congress may legislate so as in effect to arbitrarily 
exclude particular articles from such commerce, but 
at the same time declined to go that far, saying that 
it will be time enough to consider the constitution- 
ality of such legislation when it is obliged to, and 
that the present case does not require the court to 
declare the full extent of power that Congress may 
exercise in the regulation of commerce among the 
States. The door is thus left wide open by the Su- 
preme Court’s refusal to prescribe any limitations to 
this great and far-reaching power. 

Judge Harlan,. however, also. says that the power 
of Congress in this respect, although plenary, can- 
not be deemed arbitrary, since it is subject to such 
limitations or restrictions as are prescribed by the 
Constitution, and, after much that is non-committal 
and truistic, the opinion closes in the following 
language: 

“The whole subject is too important, and the 
questions suggested by its considerations are 


| of insurance than does a lottery ticket. In Paul v. 
| Virgina (8 Wallace, 168), insurance policies are 
| held to be simple contracts of indemnity, mere per- 
| sonal contracts not taking effect until delivered, and 
consequently mere local transactions governed by 
the local law. Insurance policies are not subjects 
of trade and barter, nor are they offered in the 
market as. something having an existence and value 
independent of the parties to them. “They are not 
commodities,” says the Court, “to be shipped or 
forwarded from one State to another, and then put 
up for sale.” On the other hand shares of corporate 
stock are in every sense articles of commerce, and 
are freely “shipped or forwarded from one State 
to another and then put up for sale.” They are not 
contracts of indemnity, nor are they contingent con- 
tracts or liabilities. They represent an interest in 
property or, to be more precise, in the proceeds of - 
poperty, and the holders thereof are in effect the 





real owners of the corporate property subject, of 
course, to the debts and obligations of the corpora- 
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tion and are absolutely entitled to their pro rata 
share of whatever is left on a winding up. 


In Schollenberger v. Pennsylvania (171 U. S. 1, 
7, 8), is is said: 


“ Whether an article is or is not an article of 
commerce is dependent, not upon the question 
of its noxiousness or usefulness, nor upon the 
question whether the States have prohibited it 
within their borders in the exercise of their 
police power, but upon the fact as to whether 
such articles have been, in the ordinary and 
usual channels of trade, the subjects of purchase 








and sale. It is not a question of opinion as to 
their utility or morality. It is a question of 
fact. Any article that men buy or sell is an | 


article of commerce, and as such within the | 
power of Congress when its exchange is inter- | 
state in its character.” | 

On page 369 of the Lottery Case (dissenting | 
opinion) it is conceded that bills of lading are in- | 
struments of commerce because “they stand for the | 
articles included therein,” but a bill of lading merely | 
represents personal property and is really no more 
nor less than a receipt. This is the case to a cer- 
tain extent with bonds, notes and other negotiable 
or semi-negotiable instruments. But a share of 
stock is not decomposable or exchangeable. True, 
from one point of view it represents an interest but 
from another it is the interest and the right or title 
is essentially and primarily in the possession of the 
certificate itself. The right to have a transfer of 
the certificate recorded on the books of the corpora- 
tion is one which can be vindicated by mandamus 
and is the right to compel the doing of a mere 
ministerial act. Stock is personal property and can 
be levied upon and sold on execution. A certificate 
of corporate stock is something which is capable of 
being bought and sold like any other commodity 
(Simpson v. Jersey City, 165 N. Y. 193, 198). It 
is and has all the attributes of personal property 
and it would be perfectly competent for Congress to 
forbid its transportation between States and make 

such transportation a crime. 

Having then such power it is easy to see the good 
use to which it can be put. 

Let Congress pass a law appointing a National 
Commission or Board before which shall come all 
applications for a right to issue corporate shares of 
stock which may become valid subjects of commerce 
between States. It would be the duty of such 
board to investigate the properties owned or to be 
owned by the corporation wishing to issue stock and 
to fix the limit of capital stock to be issued in each 
case, all stock issued in excess of the amount so 
fixed to be invalid and illegal. Reasonable allow- 
ances would be made for expenses, good will, pro- 
moter’s reasonable profits and commissions, and for 

- earning power or what not, and the capital fixed 
accordingly. 

Not would the government thereby interfere in 





any manner with the business of corporations or 





be legislating against corporations themselves. 
Neither State sovereignty nor individual rights 
would be imperiled or attacked. Corporations 
would continue to exist and carry on the purposes 
for which they were incorporated With the legitimate 
rights and powers undiminished. The law would 
only in effect say: You shall not create great 
masses of worthless paper with which to delude the 
people of this country; you shall not in any event 
circulate such stuff from State to State, using the 
laws of the different States as your shield, and under 


|cover of investment spread ruin everywhere, shak- 


ing confidence and credit to its very foundations and 
making the values of good securities to suffer with 
the bad until all are dragged down together in fit- 
ting sequel to such speculative debauches. 
Rosert L. Cutrine, LL. M. 
New York, January 20, 1905. 


+> 
POWERS OF THE PRESIDENT. 


I know of no work expressly devoted to the 
powers of the President, and have, therefore, had 
to make an independent investigation of those 
powers as they are declared in the Constitution 
itself and in the acts of Congress, as interpreted 
by the decisions of the United States Supreme 
Court. But even such investigation has led to 
results which, I think, are of interest to every 
one of our citizens, and require their earnest 
consideration. 


Although the powers of the President of the 
United States have been very largely increased 
by the legislative action of our Congress since the 
time that Mr. Justice Story wrote his work on the 
Constitution, yet even in his time those powers 
were so vast that he felt compelled to justify their 
delegation to a single man, and, after stating the 
advisability and wisdom of the designation of a 
single head of the executive department in whom 
should feside the power of carrying out the laws 
and of performing the many and various execu- 
tive duties which pertain to the government of 
a great nation, he still seems to have felt that his 
elaborate argument rested finally upon the principle 
of the “best possible;” and that it was really a 
question of expediency. He says: 

“ All that seems desirable in order to gratify the 
hopes, secure the reverence, and sustain the dig- 
nity of the nation, is that it (the presidency) should 
always be occupied by a man of elevated talents, 
of right virtues, of incorruptible integrity and of 
tried patriotism; one who shall forget his own 
interests and remember that he represents not a 
party but the whole nation, one whose fame may 
be rested with posterity, not upon the false eulogies 
of favorites, but upon the solid merit of having 
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preserved the glory and enhanced the prosperity 
of the country.” 

An investigation of the powers of the President 
seems to show that our safeguard lies chiefly in 
the choice of the man that is elevated to that 
position. 

It is not even necessary, in ascertaining how 
extensive the powers of the President are, to 
assume that he will, although he may, take the 
dangerous position assumed by President Jackson 
in his veto message of July 10, 1832, in regard to 
the Bank of the United States. In that message 
Mr. Jackson wrote: 

“Tf the opinion of the Supreme Court covered 
the whole ground of this act it ought not to con- 





And when it is further remembered that impeach- 
ment is an exceedingly difficult method of pro- 
cedure and is likely to be avoided by any President 
who can control a substantial following in the 
House of Representatives, it will be appreciated 
that the safety of the republic lies more in the 
fitness of the choice of the incumbent of the presi- 
dential office, than in the constitutional and legal 
restraints imposed upon his conduct. 

But, as I said, without taking the extreme ground 
that the President of the United States is not 
bound, so far as his presidential acts are con- 
cerned, by the acts or judgment of the codrdinate 
branches of the government, the legislative and 
judicial, a review of the powers expressly given 


trol the codrdinate authorities of the government.|to the president by the Constitution and by the 
The Congress, the Executive and the court must |acts of Congress illustrates the extraordinary ex- 
each for itself be guided by its own opinion of the | tent of those powers, and imposes upon the people 


Constitution. 


Each public officer who takes an|the obligation and wisdom of selecting a man for 


oath to support the Constitution swears that he | the place who will not abuse them, but who is fitted 


will support it as he understands it, and not as it 
is understood by others. It is as much the duty 
of the House of Representatives, of the Senate and 
of the President to decide upon the constitutionality 
of any bill or resolution which may be presented 
to them for passage or approval, as it is of the 
supreme judges when it may be brought before 
them for judicial decision. The opinion of the 
judges has no more authority over Congress than 
the opinion of Congress has over the judges, and 
on that point the President is independent of both. 
The authority of the Supreme Court must not, 
therefore, be permitted to control the Congress, 
or the Executive, when acting in their legislative 
capacities, but to have only such influence as the 
force of their reasoning may deserve.” 

It is difficult to see why, under his view, President 
Jackson limited the Executive to his legislative 
acts, because the oath taken by the President does 
not require an undertaking by him to observe the 
laws of the country, but is limited to the preserva- 
tion, protection and defense of the Constitution of 
the United States. His oath does not require his 
obedience to the laws. Although President Jack- 
son’s position has been condemned by the leading 
constitutional lawyers of this country, it must be 
appreciated that there is no superior authority who 
can control the acts of the President in advance, 
and that though he may be impeached for treason, 
bribery, or other high crimes and misdemeanors, 
he is not subject in his official acts to the writs of 
injunction and mandamus, and that even impeach- 
ment and conviction of the President does not 
import a punishment which is likely to deter an 
unprincipled or misguided man from committing 
acts during his incumbency of the office which are 
fraught with the greatest dangers to the country. 


} 





in every way for their trust. 

In considering what could occur in the week, or 
two weeks, following March 4, 1905, it must be 
remembered that a majority of the House of Rep- 
resentatives will belong to the party whose repre- 
sentative occupies the presidential chair, and that 
the powers of the President are increased accord- 
ingly; and this fact may, therefore, be taken into 
account in considering the question. 

As a majority of the House constitutes a quorum 
to do business (Const., Art. 1, sec. 5), and even a* 
smaller number may adjourn from day to day, it 
is quite possible that the House may disagree with 
the Senate as to the time of adjournment; and in 
this case the President may adjourn both branches 
of Congress to such time as he shall think proper 
(Const., Art. 2, sec. 3). This power enables the 
President, with the aid of his sympathizers, to 
block all legislation, and, in addition, to appoint 
men of his own choice to fill all vacancies that may 
occur during the recess of the Senate (Const., Art. 
2, sec. 2). As the President has the sole power 
of removal of all United States officers (except 
the judges of the United States courts, and per- 
haps the postmaster-general), even when appointed 
by and with the advice and consent of the Senate, 
since the repeal, in 1887, of the tenure of office act 
of 1867, it is possible for him to fill such offices, 
even without such advice and consent of the Sen- 
ate, by the method indicated; while his sole power 
of appointment and removal extends to a great 
number of United States officials, military, naval 
and civil, the latter including those officers con- 
nected with the collection of the revenue and the 
supplies and expenditures of the nation. 

But, although having the power just stated, it 
would not often be necessary to resort to such 
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extreme measures, for, as said by Justice Story, 
and frequently verified since his time, “A Presi- 
dent will rarely want means, if he shall choose to 
use them, to induce some members of such a body 
(the Senate) to aid his nominations; since a cor- 
respondent influence may be fairly presumed to 
exist to gratify such persons in other recommenda- 
tions for office, and thus to make them indirectly 
the dispensers of local patronage.” 

Nor, with the possession of this great power of 
appointment and removal of officials at pleasure, 
is the President bound by the acts, rules and regu- 
lations made by the heads of the departments, for 
he can change them at will. According to the 
decision of the United States Supreme Court in 
United States v. Freeman (3 How. 556), the Presi- 
dent may establish rules and regulations for the 
government of the departments, and orders issuing 
from the secretaries are to be considered as eman- 
ating from him. He controls their actions and 
their actions require his sanction. The extent of 
the power thus placed in his hands is enormous. 

Nor will the courts interfere in most cases. In 
Marbury v. Madison (1 Cranch, 137), the Supreme 
Court said: “Where the head of a department 
acts in a case in which executive discretion is to 
be exercised, in which he is the mere organ of 
executive will, it is again repeated, that any appli- 
cation to a court to control, in any respect, his 
conduct would be rejected without hesitation.” 

* The President’s authority to receive ambassadors 

and other public ministers (Const., Art. 2, sec. 3), 
and to make treaties, the latter subject to their 
ratification by the Senate (Const., Art. 2, sec. 2), 
but provisionally committing the country to a de- 
clared policy determined by him alone, makes it 
possible for him in the former case, to affront a 
foreign nation by rejecting its accredited repre- 
sentative, and, in the latter case, to commit the 
United States, even if only temporarily, to an 
untenable and even absurd position. 

In Ware v. Hilton (3 Dall. 199) the United States 
Supreme Court held also that treaties overrule all 
State laws. 

It is not strange, therefore, when it is considered 
that this right to make treaties covers all kinds 
of treaties, those relating to peace and war, com- 
merce and territory, for indemnity for injuries or 
payment of debts, for the recognition and enforce- 
ment of principles of public law, that one of our 
great constitutional writers, in commenting on this 
great power, said: 

“This very circumstance, however, renders it 

_ highly important that it should be delegated in 
such a mode, and with such precautions as will 
afford the highest security; that it will be exercised 
by men the best qualified for the purpose, and in 








the manner most conducive to the public good” 
(See, also, the Federalist, No. 64). 

It should also be noted, in connection with our 
foreign relations, that all of the official representa- 
tives of the United States accredited to foreign 
countries are under the control of the President. 

It is impossible, within the limits of this letter, 
to even enumerate all the powers that have been 
specifically given to the President by Congress, 
but a few of the most important must be glanced at: 


1. The President may, in some cases which are 
left to his discretion, convene Congress at such 
other place than Washington as he may judge 
proper (Act of April, 1794). 

2. He may prescribe regulations as to Indian 
affairs (Act of July, 1832). 

3. He may sell any armed vessel of the United 
States, in his discretion (Act of February, 1861). 

4. He may define the extent of country to be 
embraced within any consulate or commercial 
agency (Act of March, 1863). 

5. He may employ the land and naval forces 
of the United States, and the militia of the several 
States in enforcement of civil rights (Acts of April, 
1866, and May, 1870). 

6. He may call out the militia to repel invasion 
or suppress rebellion against the authority of the 
government of the United States (Act of February, 
1795). 

7. He may remove any or all of the public 
offices, including those’ at Washington, to such 
other places as he deems best (Act of February, 
1799). 

8. He may refuse to allow Canadian vessels to 
enter United States. ports (Act of March, 1887). 

9. He may set apart forest reservations (Act of 
March 3, 1891). 

It is true that the exercise of some of these great 
powers is based upon a prior existing state of facts 
before the President uses his discretion. But it will 
be at once apparent that these conditions impose 
very slight restraint upon the President when it 
is remembered that the Supreme Court said, in 
Martin v. Mott (12 Wheat. 19): 


“Whenever a statute gives a discretionary power 
to any person, to be exercised by him upon ‘his 
own opinion of certain facts, it is a sound rule of 
construction that the statute constitutes him the 
sole and exclusive judge of the existence of those 
facts”? (Cited and approved in Mullan v. United 
States, 140 U. S. 240). 


The right of the President to call out the militia 
on his own sole judgment of the necessity for so 
doing was questioned in the great case of Luther 
v. Borden (7 How. 1), but Chief Justice Taney, for 
“the power of deciding 


the court, held that 
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whether the exigency had arisen upon which the 
government of the United States is bound to 
interfere is given to the President.” 

Further, the same law which gives discretion to 
a public officer will protect him in the exercise 
of it (Wilkes v. Dinsmore, 7 How. 89). 

With this brief recital of some of the more 
important legal powers of the President, and the 
slight restraint upon him to prevent an abuse of 
these powers, there remains the suggestion that 
the extent of the power of the President to impose 
his will upon the people by means of proclamations 
and enforce obedience to his will seems never to 
have been limited by legislation nor defined by 
judicial interpretation. 

It is true that Congress has expressly authorized 


the President to issue proclamations upon various | 


subjects, such as the conduct to be observed toward 
alien enemies; in cases of insurrection; as to powers 
of foreign consular officers in maritime cases; to 
insurgents; and in regard to ports of entry, among 
others; yet various presidents have issued proclama- 
tions prescribing rules and duties affecting both 
personal and property rights where there was no 
express congressional authority therefor. If such 
unauthorized proclamations can be issued in some 
cases, why may they not be lawfully issued in 
others? 

The right of the President to issue proclamations 
simply as part of his executive power (not duty, 
it is to be observed) is recognized by the United 
States Supreme Court in Lapeyre v. United States 
(17 Wall. 204), where the court said: 

“Proclamations by the king alone, or by the 
authority of Parliament, or by the President by the 
authority of Congress, or as part of the executive 
power, embrace an immense range of subjects.” 

And when it is remembered that the President 
has supreme command over the forces of the army 
and navy, and of the States’ militia when called out 
to enforce obedience to the laws of the United 
States, it is easily seen that his powers to virtually 
make laws for the people by means of proclama- 
tions and enforce their observance may be denied, 
but cannot be easily disputed. 

It is not necessary to do more than to allude to 
the power of the President lying in his right of 
veto of bills of Congress. And, finally, it must be 
recalled that usurpation of power by any of the 
officers of the United States may be directed by 
the President, and if they are convicted thereof 
and sought to be punished therefor, the President 
has the high and sole prerogative of granting an 
absolute pardon and thus relieve the offender from 
all penalties and disabilities incurred or adjudged, 
even in cases of treason (In the matter of A. H. 
Garland, 4 Wall. 333), under his constitutional 


powers to grant reprieves and pardons for offenses 
against the United States, except in cases of 
impeachment (Const., Art. sec. 2). 


J. E. Hinpon Hype. 
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New York City. 
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CONSTRUCTION SECTION 829, CODE CIVIL 
PROCEDURE. 





ALLEGED OraL Contract BETWEEN A FATHER AND 
MOorTHER FOR THE BENEFIT OF THEIR ILLEGITIMATE 
CHILD. 





New York Court or APPEALS. 
(Decided December 30, 1904.) 








|CuHartes B. RossEau, an Infant, by J. ArtTHuR 
FiscHer, his Guardian ad litem, Respondent, v. 
Peter W. Rouss, as Executor of the Last Will 
and Testament of CHarLES Broapway Rovuss, 


Deceased, Appellant. 


In a suit by a child against the estate of his de- 
|ceased putative father to recover upon an alleged 
‘oral contract between the father and the mother 
whereby, in consideration of her promise “to care 
|for and provide for the support and maintenance of 
\the son until the 4th of June, 1902,” the father 
|“ promised and agreed to pay to and settle upon the ” 
json “the sum of $100,000 on the” day last named 
|for his “benefit, support and maintenance.” He p, 
without deciding whether the alleged consideration 
|was sufficient to support the contract, that the 
| mother of the plaintiff was the person through whom 
| he derived his interest, within the meaning of section 
|829 of the Code, and, accordingly, that she was in- 
competent to testify as to the making of the con- 
| tract. 


Appeal from a judgment of the Appellate Division 
|of the Supreme Court in the First Judicial Depart- 
| ment affirming a judgment entered on the verdict of 
la jury. 

The affirmance was not unanimous. 

John J. Rooney for defendant-appellant ; Austen G. 
Fox and W. J. Townsend for appellant; Charles A. 
Decker and James J. Allen for respondent. 


Vann, J.—Mainly upon the testimony of his 
mother, the plaintiff, a lad not yet in His teens, has 
recovered more than one hundred thousand dollars 

from the estate of his putative father by the judg- 
| ment now beforeeus for review. The recovery was 
| founded upon an alieged oral agreement made be- 
| tween the father and mother on the 8th of June, 
| 1901, whereby, as it is alleged in the complaint, in 
consideration of her promise “to care for and pro- 
vide for the support and maintenance of the son 
until the 4th of June, 1902,” the father “ promised 
and agreed to pay to and settle upon the” son “the 
sum of one hundred thousand dollars on the” day 
last named for his “benefit, support and mainte- 
nance.” 
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The story of Mrs. Eva Rosseau, the mother, as 
told by her at the trial, is in substance as follows: 
Her real name is Eva Figgett, but she assumed the 
name of Rosseau on the 29th of September, 1891, 
for some purpose that she did not disclose. Mere- 
tricious relations sprang up between herself and Mr. 
Rouss, the decedent, in December, 1890, and con- 
tinued until May, 1901. The plaintiff was born on 
the 5th of June, 1892, and the decedent in many 
and on various occasions acknowledged that he was 
his father. Commencing in 1896, he made an allow- 
ance of $70 a week for the support of the mother 
and child, and this continued until he died on March 
3, 1902. He was engaged in the mercantile business 
in the city of New York, and while it does not ap- 
pear how much he was worth, he repeatedly stated 
that he was a millionaire. He was deeply attached 
to the plaintiff and openly associated with him, and 
to some extent with his mother, although until 1898 
he had a wife and was living with her in the same 
city where he kept Mrs. Rosseau as his mistress. 
He had legitimate children, but whether more than 
two, a son and a daughter of full age, who were 
mentioned in the evidence, did not appear. 

In the spring of 1901 there was a quarrel between 
the father and mother about another woman, and 
she told him that she intended to leave the city and 
take the plaintiff with her, in order to rear the child 
amidst better surroundings. He strenuously ob- 
jected, and said that she might go, but he did not 
want her to take the boy with her; that while he 
preferred she should not go, if she did, he wanted 
the boy to remain in the city. He then continued, 
according to the statement of Mrs. Rosseau: “ Re- 
member, that if you do so, I will settle upon Charley, 
when he is ten, the sum of $100,000. It is nothing. 
I am a rich man, my children will have plenty. 
Plenty. I don’t mind that little amount of money. 
I will give it to Charley for his support, but he must 
be reared as my son. He must have the best that 
the money that I now give provides. I want him 
to have the best raising; I want him to be raised a 
Christian gentleman.” She said: “I don’t want to 
stay here; I am tired of it. I am tired, but if it is 
best for my boy, and if you will give him $100,000, 
as you say, I submit to your view, but I don’t want 
to, yet I will for his sake.” 

Shortly afterward, as he handed Mrs. Rosseau 
$200 to enable her and the boy to visit the exposi- 
tion at Buffalo, he said: “I won’t give you any 
more money than this. Remember my contract, that 
you bring the boy back. Let me have the pleasure 
of his society. My life is a hard one—sad. I am 
an old man; I am lonely; I am blind. The music of 
his voice is the sweetest I hear. I want him. I miss 
him. I need him. Don’t deprive me of this one 
favor. Bring him back. Do as I tell you. Keep 
him in the city, and when he is ten I will give the 
money that I promised him — $100,000.” 

In September, 1901, the following conversation is 
said to have occurred: “I said that Charles had 
been ill; that he had had an abscess; blood poison 








had formed, he had been taken to the hospital. Dr. 
Gibb had operated on him. That the bills were very 
large. The school was expensive, he was grow- 
ing; and that I wanted more money. He said: 
‘My love, I think $10 a day is enough, don’t 
you?’ I said: ‘Hardly, under the circumstances; 
that I should like to have an increase of money just 
at that time.’ But he objected. He says: ‘Pay 
your bills out of the money I give you regularly — 
your’s and the boy’s. The time is now very short. 
Charles is nine —he will soon be ten. Be satisfied 
with the amount that you now have, because in a 
few months, when he is ten, he will have $100,000 
that I will give him.’ ” 

On her cross-examination she testified that her re- 
lations with Mr. Rouss continued to be cordial and 
pleasant up to the time of his death, although she 
admitted that in May, 1900, by the aid of a police- 
man she was put out of his house on Fifth avenue, 
where she had called to object to his attentions to 
another woman. She also recalled an occasion when 
Rouss was riding with some woman and she “ tried 
to get in and did get in” the carriage. He did not 
repulse her, but left the carriage with his companion, 
leaving Mrs. Rouss the sole occupant. 

Referring to the interview in May, she stated the 
promise of Mr. Rouss as follows: “I own an estab- 
lishment down on Broadway; I have a little money, 
and my boy shall have the benefit of it. He is, 
when he is ten years of age, provided you do as I 
tell you, to have $100,000 on his tenth birthday, the 
fifth of June. * * * He said when Charles is ten 
he is to go down into the store and be a partner in 
the store with his brother.” 

She did not frequently have disputes with him in 
regard to the amount of money he allowed her or 
make frequent demands for more than the $10 a day, 
“not after this contract was made by him.” 

After the death of Mr. Rouss she made a claim 
against his estate for dower, on the ground of an 
alleged common-law marriage with him after the 
death of Mrs. Rouss. In March, 1902, she was paid 
$23,000 in settlement of that claim, but she did not 
say anything then, or previously, about the claim of 
her son for $100,000, which was not presented to the 
executor until July, 1902. At first she said she did 
not have it in mind, but later admitted that she 
thought of it, although she said nothing about it. 
She had been told Sy her counsel that the claim of 
her son would not be affected by the release of her 
claim for dower. She did not consult her counsel 
in relation to the claim of the boy, or tell him that 
the boy had a claim, but “he told me; he suggested 
it.” She further testified that she kept and sup- 
ported the boy in the city as Mr. Rouwss directed, 
but it did not appear that she had any means of sup- 
porting either herself or the child, except the allow- 
ance of $10 a day. She did not testify that she had 
any property of her own, or that she expended any 
money of her own in supporting the plaintiff or in 
keeping him in the city of New York, as the dece- 
dent requested, and as she had done for nine years. 
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So far as appeared, her compliance with that re- 
quest for less than a year was the only consideration 
to support the contract. 

Mrs. Rosseau was the only witness who was 
present when the alleged agreement was made, but 
her story was corroborated, to some extent, by three 


witnesses, who testified to admissions said to have | 


been made by the decedent to the effect that he had 
made a contract resembling the one sworn to by her. 

Thus, the evidence relied upon to establish the 
contract is, first, the testimony of the mother, who 
tried to swear $100,000 into the pocket of her own 
child, and second, the testimony of witnesses who 
swear to the admissions of a dead man. The former 
is dangerous; the latter is weak, and neither should 
be acted upon without great caution. We have re- 
peatedly held that such a contract must not only be 
certain and definite, and founded upon an adequate 
consideration, but also that it must be established 
by the clearest and most convincing evidence. We 
have been emphatic in condemning these agreements, 
because they “have become so frequent in recent 
years as to cause alarm.” We have been rigid and 
exacting as to the sufficiency of the evidence to es- 
tablish them and have condemned the proof thereof 
“through parol evidence given by interested wit- 
nesses.” As “such contracts are easily fabricated 
and hard to disprove, because the sole contracting 
party on one side is always dead when the question 
arises,” we have declared that they “should be in 


writing, and the writing should be produced, or if | 


ever based upon parol evidence, it should be given or 
corroborated in all substantial particulars by disin- 


terested witnesses” (Hamlin v. Stevens, 177 N. Y.| 


39; Mahaney v. Carr, 175 N. Y. 454; Ide v. Brown, 
178 N. Y. 26; Edson v. Parsons, 155 N. Y. 555; 
Shakespeare v. Markham, 72 N. Y. 400). 

We do not deem it necessary to pass upon the 
sufficiency of the evidence by which it is claimed 
that the contract was established or the sufficiency 
of the consideration alleged, as we think that the 
judgment should be reversed because Mrs. Rosseau, 
the principal witness for the plaintiff, was incom- 
petent to testify under section 829 of the Code of 
Civil Procedure. Her competency is challenged on 
three grounds: First, because she made the contract 
and furnished the sole consideration therefor, and 
the plaintiff derived his interest therein from her. 
Second, because she employed attorneys to prosecute 


an interest in the performance of the contract there 
was no consideration therefor, as a promise for the 
| benefit of a third person must not only be supported 
| by a sufficient consideration, but the one furnishing 
| it must have a legal interest in the performance of 
| the promise (Embler v. Hartford Steam Boiler Ins. 
Co., 158 N. Y. 431, 436; Durnherr v. Rau, 135 N. Y. 
219, 222; Vrooman v. Turner, 69 N. Y. 280, 284). 
The one who furnished the consideration in this case 
is under a legal obligation to support the plaintiff 
until he becomes of age or self-supporting (2 Kent’s 
Com., 13th ed. 215). If he should die intestate and 
without issue she would inherit from him (Real 
Property Law, sec. 289). If he succeeds in collect- 
ing the large sum involved it will be, according to 
the complaint and the contract, for his support and 
maintenance and she can apply to the court for an al- 
lowance therefrom for that purpose, which would re- 
lieve her wholly or in part from her legal liability. 
Even if such an allowance cannot ordinarily be de- 
manded as a matter of right, the fact that such 
applications are usually granted is not without sig- 
nificance. The right to make the application can- 
not be denied, nor can it be asserted, in view of the 
practice of the courts and of the expression of pur- 
pose by the father in making the contract, that the 
result of such an application would be uncertain. 

While Mrs. Rosseau is not a party to the action, 
she made the contract which is the sole foundation 
for the action. She created the cause of action, and 
she alone furnished such consideration as there was 
for the contract on which it is founded. There is a 
| distinction between a contract by a putative father 
to pay a third person for the mere support of his 
| natural child, which was the case in Todd v. Weber 
(o5 N. Y. 181), and an agreement with the mother 
|to settle a fortune upon her child, which requires 
something more than a moral obligation to sustain 
it. While it was the duty of Mrs. Rosseau to sup- 
‘port her own child, she was entitled to his custody,- 
and it is her promise in relation to his custody by 
agreement to keep him for a very short time in a 
particular place that constitutes the consideration, if 
there is any. 

The plaintiff derives his title from her, because 
upon her promise to the decedent, the latter prom- 
ised to pay the plaintiff the legal equivalent of the 
consideration furnished by her, and she had the 
right to have the promise run to him instead of to 














this action and is bound to pay them for their ser- herself. The plaintiff made no contract with his 
vices. Third, because she deposited the sum of $250 father, and if the promise to pay him $100,000 is not 
as security for the costs of the defendant if he | supported by a sufficient consideration it cannot be 
should succeed, although a bond to secure such | enforced. What, if anything, vitalized the contract 
costs was filed, but whether before or after the de- | is the consideration furnished by the mother for the 
posit does not appear. | promise of the father to pay the plaintiff, whose in- 

The first ground is the only one that we shall con- | terest thus comes through her. From what other 
sider. Mrs. Rosseau made the contract with Mr. | source .did he get it? He did not create it himself 
Rouss and no one else had anything to do with it.| nor furnish the consideration for it himself. His 
While we do not hold that there was any legal con- | mother created all his rights by her promise to his 
sideration, so far as there was any she furnished it. | father, made in conversation of his promise to her 
Either there was no consideration or the plaintiff’s | for the benefit of the plaintiff. If there was no 
interest is derived from his mother. Unless she had ' consideration there was no contract; but if there 
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was a consideration, however slender it may be, it 
was furnished by the mother. 

The argument may be summarized as follows: As 
the plaintiff did not make the contract himself he 
must have derived his interest therein from some 
one. He did not derive it from his father, because 
his father could not make a promise to himself nor 
contract with himself for the plaintiff’s benefit. The 
father made no promise to the plaintiff, but he prom- 
ised the mother to pay the plaintiff the sum named. 
That, however, was not enough, for such a promise 
is not binding without a consideration. The plaint- 
iff furnished no consideration for the promise and 
would have had no interest in the contract unless a 
consideration had been furnished by some one. His 
mother furnished the sole consideration and the 
promise was made by the father to the mother to 
pay the son, who thus derived his interest from her. 
The statute forbids a party or a person interested in 
the event of an action, or one from whom a party 
derives his interest, from testifying to a personal 
transaction with a dead man. It is a wholesome 
statute, designed to quiet the voice of the living 
party to a contract when the other party is dead and 
cannot speak. 


The respondent relies upon Connelly v. O’Connor 
(117 N. Y. 91) and Bouton v. Welch (170 N. Y. 


554), but we do not regard either as controlling, | 


because in both the promise was made to or in the 


presence of the party to be benefited, who furnished | 


a consideration therefor. In Connelly v. O’Connor 


the promise was made by the father of a filius nul- | 


lius directly to the plaintiff, who was not the mother 
and was under no obligation to support the child, 
to pay her for supporting him, and the action was 
brought to recover for care and maintenance al- 
ready furnished on the strength of that promise. 

In Bouton v. Welch the promise was made to the 
husband in the presence of the wife in considera- 
tion of a deed from both husband and wife. 
release of her inchoate right of dower was a suffi- 
cient consideration flowing directly from her to the 
one who made the promise. As no further con- 
sideration was needed to support it, her interest was 
direct and not derivative, and that is the only 
ground upon which that decision can stand. Here 
the promise was not made to the plaintiff, and the 
consideration did not come from him. The promise 
was made to his mother for his benefit; she fur- 
nished the consideration for his benefit, and she had 
an interest that the promise should be performed, 
because it would result in the creation of a special 
fund for his “benefit, support and maintenance ;” 
otherwise there was no contract. 

We think that Mrs. Rosseau was an incompetent 
witness for her son against his father’s estate, and 
that the objections and exceptions taken to the ad- 
mission of her testimony require us to reverse the 
judgment and order a new trial, costs to abide event. 

Cutten, Ch. J—I concur in the opinion of Judge 
Vann that Eva Rosseau, the mother of the plaintiff, 
was the party under whom the plaintiff claimed, 


The | 


and, therefore, under section 829 of the Code of 
Civil Procedure, not a competent witness to per- 
sonal transactions between herself and the defend- 
ant’s testator. I think, however, that no sound dis- 
tinction can be drawn between this case and our de- 
cision in Bouton v. Welch (170 N. Y. 554). It is 
true that in that case the defendant released her 
dower by joining in the execution of the deed of 
her husband. But the trial court found that the 
| agreement out of which the defense arose was made 
| by the plaintiff's testator, not with her, but with 
|her husband. No matter what ground, however, 
| the case might have been decided upon, as a matter 
ben fact it was actually decided on the proposition 
| that where a third person sues on a contract made 
| for her benefit she does not derive her interest from 
| the party who furnishes the consideration for said 
| contract. We are now about to hold the exactly 
contrary doctrine, and I think it but fair to the pro- 
| fession that under such circumstances we should 
expressly retract the Bouton case, not seek to dis- 
tinguish it or leave it as a false light to deceive the 
"unwary. 
| Cutten, Ch. J. (in memorandum), O’Brien and 
| Hatcut, JJ., concur; Gray, BartLett and Martin, 
| JJ., dissent on opinion of Patrerson, J., below. 
Judgment reversed, etc. 

—_———_4—_— 
| THE PROGRESS OF INTERNATIONAL 
ARBITRATION. 








By Epwin Maxey, M. Dip. LL. D. 





The near approach of another international con- 
| vention for the purpose of promoting the peace of 
| the world, makes the present an opportune time 
| for considering the question of arbitration. Not 
| because arbitration is something new or unheard 
| of, but because there are some whose faith in it is 
still a little weak. In advocating arbitration, one 
is met upon the very threshold by the taunt that 
scarcely had the convention at The Hague ad- 
journed before the two great English-speaking 
nations were at war with their dependencies, and 
that to-day the power that called the convention at 
The Hague is waging a war of aggression, with the 
threat to make it a war of extermination, against 
one of the bravest and most patriotic little peoples 
the world has ever known. 

But while this cynical criticism takes account of 
some facts, it fails to take account of others. These 
critics, and their name is legion, fail to note that 
within a comparatively few years relations which 
have been strained almost to the breaking have 
been saved from rupture by a submission of the 
controversy to the decision of an arbitration tri- 
bunal. And in this matter it is better that we be 


specific rather than to content ourselves with a 
general statement. 

In 1895 the Venezuelan boundary controversy 
reached a stage where there was but one alterna- 
tive to war, viz.: arbitration. 
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to the good sense of the disputants that the latter 
alternative was chosen, for it preserved the sub- 
stantial rights of all and averted a war, the evil 
consequences of which would be difficult to pic- 
ture. In 1903 the coalition against Venezuela was 
persuaded that arbitration would be a wise alterna- 
tive to a war which could not proceed beyond a 
certain point without its becoming necessary for 
the United States to také a hand. A refusal to 
have accepted this alternative would have meant a 
dissolution of the coalition and a war between the 
United States and Germany. This would very 
probably have meant the elimination of Germany 
from the list of first-class powers; it would cer- 
tainly have meant a tremendous waste of the ener- 
gies, the life and the property of both nations. 

In 1903 the Alaskan boundary dispute engen- 
dered no small amount of bitterness on both sides. 
While it is probably not true to say that this con- 
troversy brought us to the verge of war, it is true 
that such controversies cause an irritation which | 
makes war very easy. Hence the removal of such | 








causes of irritation is always an important step | 
toward the perfecting of peaceful relations. In 
addition to the cementing of the friendship of two 
nations, this arbitration is noteworthy as an evidence | 
of the devotion of the English judge to justice. 

In 1904, the inexcusable blunder of the Baltic | 
fleet would no doubt have brought England and | 
Russia to war had it not been for the existence of | 
the international court at The Hague. Having 
been already irritated by the interference with her | 


commerce by vessels of the Russian volunteer fleet, | 
the brutal attack upon her defenseless fishing trawl- | 
ers was well calculated to exhaust the patience of | 
the British nation. For whatever strikes at British | 
power upon the sea touches the nation at a point | 
where the nerves are especially sensitive and near | 
the surface. Under these circumstances no great 
amount of delay would have been tolerated, so | 
that it is fair to conclude that, had not a court 
stood ready for the settlement of international dif- 
ferences, war would have been the tribunal to | 


which the British nation would have appealed. | 
This escape from a clash of arms illustrates not 
only the value of arbitration, but the value of per- 
manent institutions for arbitration. A war between | 
England and Russia would be a sufficient calamity, | 
but no one can say that it would be confined to! 
them, for when fierce conflagrations are once | 
started their stopping place can be foreseen by | 
no one. 

Though these do not by any means exhaust the | 
list of successful arbitrations, even within the last | 
ten years, they are certainly sufficient not only to 
justify the energies and money which have been 
expended in furthering the cause of international | 
arbitration, but also to warrant increased expendi- | 
ture of energy and money in the same direction. | 
Viewed from a purely financial standpoint, it is | 
amply justified; for any of the above wars, had/| 
they not been prevented by arbitration, would have 


cost more than has ever been expended in estab- 
lishing and maintaining courts of arbitration. 
There are a great many who conclude that be- 
cause there are somethings which arbitration has 
not accomplished it has not accomplished anything, 
and is therefore a failure. This clap-trap reasoning 
leaves out of account the fact that there are some 
things which it has accomplished and that these 
some things constitute a valuable advance already 
achieved and an eloquent prophecy of future 
achiévement. For not only is it far less costly 
than war, but it is an infinitely more rational 
method of ascertaining the relative merits of the 
contentions of the parties to the controversy. All 
that war really settles, if it settles anything, is that 
one side has more force than the other or uses an 
equal force more effectively. While arbitration at- 
tempts at least to make victory depend upon su- 
perior right, not superior force. It thus places the 
small nation more nearly upon a footing of equality 
with. the large one, just as municipal law places the 


large and the small individual more nearly upon an 


equal footing than they were in a savage state. 


In order to arrive at a just estimate of anything 
it is necessary to recognize its limitations, other- 
wise too much is sure to be expected of it and 
disappointment is certain. We may just as well 
recognize the fact that just so long as any. nation 
insists upon appealing to force, arbitration cannot 
prevent it from doing so. Hence, one or all of 
the others must meet force with force, if their self- 
preservation demands it. But if we are to con- 
demn arbitration because of this limitation, we 
must condemn municipal law as well, for here alsa 
force must be used upon him who will respect 
nothing but force. While anarchy within States 
and war between States is always theoretically pos- 


| sible, it is also the fact tiiat municipal law and 


international arbitration are practically useful. 
A sure sign of the progress of international arbi- 


| tration is the rapidly incréasing number of arbitra- 


tion treaties that are being entered into between 


}such powers as England, France, Italy, Germany 


and the United States. These agreements to sub- 


| mit disputes to arbitration are reasonably sure to 
| increase the number of arbitrations. 


For it not 
infrequently happens that when a dispute has once 
arisen neither nation is in a temper to suggest 
arbitration, yet neither would break an agreement 
made in their sober moments to submit such a 


| dispute to arbitration in case it should arise. In 


view of what is being accomplished, no advocate 
of arbitration need feel discouraged, however much 
he might wish that the road were an easier one to 
travel. 

——_—4— —— 


The recovery by the next-of-kin on a policy upon 
the life of one murdered by the beneficiary named 
in the policy is held, in Supreme Lodge, K. & L. 
of H. v. Menkhausen ([Ill.], 65 L. R. A. 508), not 
to be forbidden by public policy. 
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THE PATTERSON TRIAL. 


How widely the idea of modern government dif- 
fers from that prevailing in the early days in Eng- 
land is seen in the Patterson case now on trial in 
New York, says The Chicago Law Register. In the 
time of King Alfred, criminal as well as civil reme- 
dies were left to the aggrieved party to prosecute. 
Every man from the king down had his price, his 
wehrgelt ; and if killed, his family and kin demanded 
it. It was entirely a matter for the individual to 
settle, just as a personal injury case to-day. ‘We 
are not sure but that the old way was the better one 
in some cases. 

Take the present case for example. A fast man’s 
mistress is charged with killing her keeper. Their 
lives were of little or no value to the community. 
In Anglo-Saxon times the murdered man’s wehrgelt 
would be a few dollars, which the woman or her 
family would be compelled to pay, and that would 
be the end of it. To-day, however, the death of this 
dissolute man is treated as a grave matter, and the 
accused woman is being tried at a vast expense to 
the public, and also to herself and family. And for 
what? Theoretically that the community may be a 
safer one to live in. This is the only rational 
ground for such a trial. It cannot be the worth of 
the individual killed, for he was worthless to society. 
It cannot be for revenge, for the community has not 
been ‘stirred by a feeling of vengeance. It is one of 
the paradoxes of our civilization and our laws, that 
all the machinery of justice is put into operation 


over the unlawful killing of a human being, no | 


matter what his station, character or reputation. It 
is an acknowledgment of the sacredness of life and 
the right of every person to enjoy it. Yet crime, 
and especially homicide, were never so prevalent as 
to-day. Apparently our elaborate and sometimes 
spectacular system of administering justice in crim- 
inal causes does not prevent crime; it merely punishes 
it. But what a change in social and legal ideas 
to-day with no wehrgelt for any man, and each 
man’s life equally sacred in the eyes of the law. 
We have attained a high ideal. But a higher one is 
in sight, and that is the preservation of human life. 
This is a field hitherto left largely to private care. 
The future State will more and more occupy it until 
the law will regulate all agencies directly affecting 
the safety of the people. 


a 


THE WHIPPING POST AS A PROPER PUN- 
ISHMENT FOR WIFE BEATERS. 





President Roosevelt has attracted considerable at- 
tention to his suggestion to Congress to revive the 
whipping post as a punishment for crime. Many 


senators and representatives take issue with the 
President on the advisability of his recommendation, 
intimating that the whipping post is a relic of bar- 
barism and is a cruel and unusual punishment. 
Several legal and many secular journals have un- 
dertaken to express opinions on the subject, the 








majority of which do not compliment the wisdom 
of the President in making his startling and unusual 
suggestion. For instance, our esteemed contempo- 
rary, THE ALBANY Law JourNAL makes the follow- 
ing comment: “It is bad enough for a man to beat 
his wife. It is still worse for the State to beat him 
for it. The sheriff whipped a man brutally and pub- 
lically the other day in Maryland. This sort of 
punishment degrades the sufferer beyond remedy; 
it makes him revengeful; he will always ache to kill 
that sheriff; and we do not wonder. It tends to 
make a brute of the officer inflicting it. A self- 
respecting man ought to decline to dirty his hands 
with it. In old times they used to keep butchers 
off the juries in England, from the popular notion 
that they were bloodthirsty; a mistaken notion, 
probably. But we do believe that the custom of 
requiring a public officer to whip his fellow beings 
until they bleed and faint, and sometimes until they 
come near dying, is very reprehensible. If we must 
whip criminals, let us have a machine for doing it, 
like a carpet-beater.” 

With the moral phase of this question we will 
have nothing to do. But looking at the President’s 
suggestion from a purely legal standpoint we take 
issue with those whose opposition rests solely on 
the assertion that whipping is a cruel and unusual 
punishment. It is true that whipping is rare as a 
punishment for crime, but the great weight of au- 
thority holds that it is neither cruel nor unusual 
(Commonwealth v. Wyatt, 6 Rand. [Va.] 694; 
Garcia v. Territory, 1 N. Mex. 415; Cornell v. State, 
6 Lea [Tenn.], 624; Foote v. State, 59 Md. 264). 

Whipping is the punishment for wife-beating in 
Maryland, where it is said to be a very powerful 
deterrent to the commission of this cowardly crime. 
In the case of Foote v. State, supra, it was held 
that such a punishment was neither cruel nor un- 
usual. In New Mexico, whipping is the punishment 
for stealing a horse, mule or other domestic animal. 
In the case of Garcia v. Territory, supra, it was 
held that punishment for such offenses by the inflic- 
tion of not less than thirty, nor more than sixty, 
lashes on the bare back, was neither cruel nor un- 
usual. The court said: “All punishment is more 
or less cruel, and the kind of punishment to be in- 
flicted upon criminals to induce reformation and 
repress and deter the thief from a repetition of his 
larcenies has generally been left to the sound dis- 
cretion of the law-making power. In old communi- 
ties where law and order prevail, and some security 
exists for property in the honesty of the people, the 
mild remedy of imprisonment for theft is usually 
adopted, but in new countries, without jails, with 
many opportunities for thieves to steal and escape 
with their plunder, and no secure jails in which to 
confine them when convicted, a pressing necessity 
for the adoption of the punishment of whipping for 
the offense of larceny exists. At some stage in the 
existence of almost every State and territory, they 
have resorted to this mode of punishment, and in no 
instance has its infliction been held to be unconsti- 
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tutional. * * * Ifa father, without the charge | letters, he could not be the person who was then 
of cruelty, may administer stripes to his vicious and | engaged in committing acts which were a repetition 


disobedient child, may not the supreme power of a 
territory, State or nation administer the same kind 
of punishment to its vicious and lawless citizens? ” 

While, as we have said before, we do not desire 
to express an opinion on the morality or oppor- 
tuneness of the Presjdent’s suggestion, we do desire 
to say that it proposes a punishment that cannot in 
the slightest degree be regarded as cruel or unusual. 
Our personal preference is for the whipping post as 
a punishment for such cowardly crimes as wife beat- 
ing. It does not seem to us to be a healthy moral 
sentiment that shrinks altogether from corporal | 
punishment. 





of those for which he had, according to the police, 
been previously “ wanted.” An inquiry was insti- 
tuted by the home office, and the identity of the true 
offender in both cases having been established, the 
governor of the Goal sent for Mr. Beck, and politely 
informed him that King Edward VII, on the advice 
of the home secretary, had been graciously pleased 
to extend to him a pardon. “ But,” retorted Mr. 
Beck, “ How can the king ‘ pardon’ a man who not 
only never committed a crime, but was a wholly dif- 
ferent person?” To this the reply was: “In no 
other way can you be set free.” The English law 


When Solomon uttered the maxim does not provide for an appeal in a criminal case. 


that “to spare the rod would spoil the child,” he | The legal department of the office can recommend 


declared a principle that had divine as well as 
human sanction, and we have always had nothing | 
but contempt and disgust for parents and school di- 
rectors and other reformers who insist on substitut- | 
ing “ moral suasion” for the strap. 

It must always be remembered that many men 
have no sense of shame or honor. To such men | 
imprisonment has no terrors. In fact it has been 
clearly proven that in every large city during the | 
winter, many men, in order to get a good place to | 
sleep and regular meals, will commit crimes of a} 
petty nature in order to get a sentence of two or| 
three months in the county jail. It would hardly be 
expected that the temptation to crime in such in- 
stances would bé as strong were the punishment less 
attractive. To a man who is without shame or | 
sense of honor, and a wife beater is necessarily so, 
a jail sentence is a luxury; but let the law provide 
that the wife beater shail expiate his crime by suf- 
fering the infliction of thirty stripes on his bare back, 
and the whole of that being’s cowardly nature will 
cringe with fear at the thought of it, with the result 
that wife beaters will become as scarce as they are 
in Maryland to-day.— Central Law Journal. 


a 
JUDICIAL INJUSTICE. 


How Innocent MEN Are CLaAppep INTO PRISON OR 
Done To DEATH. 





The London Times*contains a long article by Mr. 
Godfrey Lushington on the Beck case, which is well 
calculated to send a shiver through the nervous sys- 
tem of a foreign visitor to London. Mr. Beck, a 
civil engineer, with ample private means, and only 
relatively a stranger in London, speaking English 
fairly well, was accosted one evening in a street in 
London and appealed to a policeman for protection, 
after warning the woman to desist. Thereupon 
various things happened, and he was arrested, tried 
and convicted, for sending swindling letters, al- 
though defended by able counsel. Some time after- 
wards, letters of a similar character were written 
and brought to the attention of the police. It was 
evident, that as Mr. Beck was under lock and key, 
and had no facilities for writing or posting these 





the release of a convicted person, or the shortening 
of a sentence, or, as in the Maybrick case, the dimi- 
nution of the sentence from capital punishment to 
imprisonment for a term of years, but it cannot re- 
verse the decision of a jury accepted by a judge, with 
a sentence passed. In a celebrated case when the 
wife of a well-known newspaper correspondent, and 
author, had aided her husband, in the last stage of 
consumption, to put an end to his sufferings, the 
judge directed the jury to find a verdict of acquittal. 
Such cases of judge-made justice are not uncommon. 

The most remarkable feature of the Beck case 


| was that while Mr. Beck was a Christian, the true 


criminal was a Jew, who had not the slightest physi- 
cal resemblance to the unfortunate victim of judicial 
injustice. Mr. Beck has been offered substantial 
compensation, which he refuses to accept, and, al- 
ready, there have been royal commissions and all 
sorts of other proceedings in and out of parliament. 
The matter wiil be brought up in the house of com- 
mons, when parliament meets in February. 

The Dreyfus case thus repeated itself in London, 
and the psychologists are asserting that sporadic 
cases of mental error have a tendency to show them- 
selves simultaneously in different places, without 
any apparent connection. Many years before the 
Dreyfus case, Alphonse Daudet, the famous novelist, 
who created “Tartarin of Tarascon,” said: “If I 
were accused of stealing the towers of Notre Dame 
de Paris I would take refuge in flight.” 

The corporation counsel of New York has under 
consideration a somewhat similar case, which may 
establish a precedent throughout the United States. 
A plaintiff was converted, by the error of a judge 
of the Supreme Court, into a defendant. The judge 
refused, on motion, to vacate the judgment, but 
allowed some of the issues to be raised before a sec- 
ond referee. The plaintiff won on all these points 
and received all he claimed, except (as in the Beck 
case) a judicial declaration that he had been un- 
justly condemned in the first instance. Among the 
legal curiosities produced at the hearing before the 
second referee, was the order of court asserting that 
the plaintiff had personally appeared before the 
judge, and, therefore, the order had been made af- 
fecting property, réal and personal, exceeding 





54 


THE ALBANY 


LAW JOURNAL. 








$150,000. There was not only no notice of service 
on this order, but the judge who signed it had care- 
fully noted, in his own handwriting on the back of 
the order, that the plaintiff was not represented in 
court by an attorney, and was “in Europe,” and 
might ask to have it vacated when he came back. 
The corporation counsel and the comptroller have 
been informed that suit will be brought in the Cir- 
cuit Court of the United States for the. southern 
district of New York, to ‘secure the complete re- 
versal of the judgment; which is now being used 
against interests elsewhere, and for $400,000 dam- 
ages. The victim of this miscarriage of justice, or 
as he terms it a “carriage of injustice,” wields by 
himself or his representations a vigorous pen and 
pencil. He asserts that “a judicial scavenger, em- 
ployed in the Madison Square Annex of the County 
Court of Cesspoll,’ is as much a hired servant of 





noon, for the purpose of appointing a supreme court 
reporter as hereinafter provided. The secretary of 
state shall serve a written or printed notice of such 
meeting, either personally or by mail, upon each of 
the justices of the appellate divisions of the supreme 
court, at least two weeks before such meeting. 
When so convened, said justices, by a majority of 
those present, ‘shall appoint a supreme court reporter 
to hold office for a term of five years and until his 
successor is appointed and qualifies, said term to 
commence at the expiration of the term of office of 
the present supreme court reporter. Said justices 
of the appellate divisions of the supreme court must 
thereafter meet in convention at the capitol in the 
city of Albany, at noon of the day when the term 
of office of the supreme court reporter expires, for 
the purpose of appointing a supreme court reporter 
in his place. If that day is a Sunday or a public 


the city of New York as any other scavenger in holiday, the convention must be held at the same 


the streets of New York.” 


He says that “if the | time and place on the first day, thereafter not being 
five judges of the Appellate Division of the Supreme | Sunday or a public holiday. 


If the appointment is 


Court were five old women who had tied their silk | not made at such a meeting, it may be made at a 
petticoats around their necks instead of their waists, | spécial meeting of the convention held as prescribed 


and not jurists of high rank and dignified per-|in the next section. 


The supreme court reporter 


sonality, the language used by the presiding justice may be removed for cause by the justices of the ap- 


in refusing to investigate the case would scarcely 
be considered justifiable.” He terms the Bar Asso- 
ciation of New York a “ Mafia,” owing its prosper- 
ous career to the agreement of its members not to 
take any case in which one of their number has 
been guilty of crime.- The most amusing, perhaps, 
of the efforts is pictoral. It represents a tree, up 
which a distinguished judge is climbing by the aid | 





pellate divisions of the supreme court, or a majority 
of such of them as attend at a convention held as 
prescribed in the next section. An appointment or 
removal must be in writing. It must be signed by 
the justices making it, and filed in the office of the 
secretary of state. 

§ 2. Section two hundred and forty-five of the 
code of civil procedure is hereby amended to read as 


of the coils of a huge serpent, and bears the legend | follows: 


“This is a python; rot a parasite.” 


§ 245. A special meeting of the convention for 


If this case goes against the city of New York it | | the appointment or removal of a supreme court re- 
will be a warning to all municipalities throughout | |porter must be held at the capitol in the city of 


the United States. A judge would be able to inflict 
heavy losses upon the community which elected him, 
as if he were any other employe. Why not?— 
Exchange. 
——-—_4———_ 
SUPREME COURT REPORTER. 





A Bit tHar 1F Enactep Into LAw WILL vo Away 
WitH His Very Larce EMOLUMENTsS. 





A bill, of which the following is a full copy, has 
been introduced in both houses of the legislature, 
and is now in the hands of committees: 


An Act to amend the code of civil procedure, in re- 
lation to the supreme court reporter. 

The People of the State of New York, represented 
in Senate and Assembly, do enact as follows: 

Section 1. The code of civil procedure is hereby 
amended by inserting a new section, to be section 
two hundred and forty-four and to read as follows: 

§ 244. The justices of the appellate divisions of 
the supreme court shall meet in convention at the 
capitol in the city of Albany, on the third Monday 
in June, nineteen hundred and’ six, at twelve o'clock 








Albany, but it may be adjourned to any other place. 
It may be called by a presiding justice by a written 
or printed notice stating the object of the meeting 
and served personally. or- through the postoffice, 
upon each of the justices of the appellate divisions 
of the supreme court, at least two weeks before the 
time specified therefor. If the object of the meeting 
is to consider the question of the removal of the 
supreme court reporter, the notice must be accom- 
panied with a copy of the grounds alleged for the 
removal, and both must be served upon the supreme 
court reporter, personally or by leaving them at his 
last place of residence with ‘some person of suitable 
age and discretion, at least ten days before the time 
appointed for the meeting. The supreme court re- 
porter may be removed at such special meeting. 

§ 3. Section two hundred and forty-six of the 
code of civil procedure is hereby amended so as to 
read as follows: 

§ 246. The supreme court reporter must report 
every cause determined in the appellate divisions of 
the supreme court which the presiding justice of the 
appellate division wherein such cause is decided di- 
rects, or which the public interest, in his judgment, 
requires him to report. To enable him to perform 
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that duty, the justices of said appellate divisions | 
must immediately deliver to him the written opin- | 


ions, or certified copies thereof, rendered in each 
cause so determined. Each decision of the court 


_ which is reported must be so reported as soon as 


practicable after it is made. The supreme court re- 
porter must prepare for each volume and cause to 
be published therewith, the usual digest, headnotes, 
table of contents and index, and on the appointment 
of his successor, must deliver to him all papers in 
his hands pertaining to a cause which he has not 


reported, or which are not necessary to be retained | 
by him to complete the publication of a volume | 


which is then partly printed. Said supreme court 
reporter, after the expiration of his term of office, 
shall deliver a paper specified in this section, or a 
copy thereof, to any person other than his successor 
in office, or the publisher of a partly printed volume, 
except that a copy of such paper may be furnished 


by him during a vacancy in the office, to a justice of 
the supreme court or to the attorney for a party to | 


the cause to which it relates. Such supreme court 


reporter must deposit with the clerk of each appel- | 
late division all opinions delivered to him from such | 
apvellate divisions which are not to be reported, im- | 


mediately after the publication of the reports of the 


other causes decided at the same time; they must | 


be properly filed and preserved by such clerks. 

§ 4. Section two hundred forty-seven of the 
code of civil procedure is hereby amended so as to 
read as follows: 

§ 247. The supreme court reporter shall not have 
any pecuniary interest in the reports, but a contract 


for the publication thereof under his supervision, | 
must from time to time be made in behalf of the | 
people by said supreme court reporter, subject to | 
the approval of the presiding justices of the appel- | 
late divisions, with the person or persons who agree | 
to furnish to the secretary of state so many copies | 


of each volume as may be needed to enable him to 
comply with section two hundred thirteen of the 


code of civil procedure, and also to publish and sell | 


the reports on terms the most advantageous to the 
public, regard being had to the proper execution of 


the work, and at a price not exceeding two dollars | 


for a volume of not less than seven hundred pages. 
Each contract so entered into must provide fer the 


publication of the reports for five years from the) 
expiration of the time specified for that purpose in | 


the last contract or from the abrogation thereof. If 
the supreme court reporter determines that a con- 
tract has not been faithfully kept by the person or 


the supreme court reporter must advertise for, re- 
ceive and consider proposals for the publication of 
the reports. The supreme court reporter may also 
cause advance sheets of reports to be published at 
not to exceed fifty cents a volume; he must cause 
the reports published as prescribed herein, to be kept 
constantly for sale to persons within the state at the 
price provided for in said contract. 

§ 5. Section two hundred forty-eight of the code 
of civil procedure is hereby amended so as to read 
as follows: 


§ 248. In each cause heard by the appellate di- 
visions of the supreme court, the attorney or counsel 
| for each party must deliver to the clerk of such ap- 

pellate division, for the use of the supreme court 
reporter, a duplicate of each paper furnished by him 
for the use of the court. The clerk must collect 
such papers from the counsel and immediately trans- 
| mit them to the supreme court reporter. 

§ 6. Section two hundred and forty-nine of the 
| code of civil procedure is hereby amended so as to 


| read as follows: ‘ 


§ 249. Neither the supreme court reporter nor 
any other person shall obtain a copyright for the 
| opinions contained in the reports, and the same may 
be published by any person, but the cdépyright of 
| the statements of facts of the headnotes and of all 
| other notes and references published by the supreme 
court reporter must be taken by and shall be vested 
in the secretary of state for the benefit of the people 
| of the state. The secretary of state shall distribute 
| the repofts so furnished him as specified in section 
two hundred and forty-seven, as provided in section 
two hundred and thirteen of the code of civil pro- 
cedure. 

§ 7. Section two hundred and fifty of the code 
| of civil procedure is hereby amended ‘so as to read 
as follows: 


| § 250. The supreme court reporter shall receive 

lan annual salary of five thousand dollars, payable 

| quarterly, and in addition thereto such allowances 

for clerk hire and office expenses as the legislature 

| shall from time to time direct. 

§ 8. This act shall take effect immediately. 
———_—_4—— -—- 

NEW YORK STATE BAR ASSOCIATION. 





| The twenty-eighth annual meeting of the New 
| York State Bar Association was held on Tuesday 

and Wednesday, January 17th and 18th, in the City 
| Hall, Albany, with an unusually large attendance of 





persons agreeing so to publish the reports, such re- | members. 

porter may, by an instrument in writing under his | In reference to the charges against Supreme Court 
hand, approved by the presiding justices of the ap- | Justice Warren B. Hooker, the Association defeated 
pellate divisions, filed in the office of the secretary | a resolution offered by Frederick W. Hinrichs, of 
of state, annul the same from a time specified in| Brooklyn, referring the matter to the legislature, 
the instrument, and thereupon immediately enter | and calling for the appointment of a committee to 
into a new contract, likewise to be approved by the | formulate charges against Justice Hooker. A reso- 
presiding justices of the appellate divisions, for the | lution offered by Simon Fleischman, of Buffalo, was 
publication of the reports for five years from the adopted by a vote of 94 to 84. This resolution re- 
time so specified. Before entering into a contract | cites the history of the case before the Bar Associa- 
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tion and its grievance committee, points out that the 
alleged facts found by the committee do not con- 
cern Justice Hooker’s judicial functions or reflect 
upon his official conduct or competency, and declares 
it to be the sense of the association that the matters 
disclosed are not “within the meaning or contem- 
plation of the provisions of the Constitution of this 
State relating to the removal from office of a judi- 
cial officer by concurrent resolution of the legisla- 
ture.” The resolution describes the “ irregularities ” 
of which Justice Hooker is accused as “ political 
practices,” definitely disapproves them, orders the 
report of the grievance committee to be received and 
filed, but directs that no further action be taken by 
the association in the matter. 

Hon. Albert Hessberg, treasurer, read his annual 
report. The report showed total receipts of 
$11,767.28, and disbursements $6,099.54, leaving a 
balance on hand of $5,667.74. The total membership 
of the association is 1,091, of which 120 are life 
members. 

“ Bar and Bench” was the subject of a paper read 
by Simon Fleischman, of Buffalo. He spoke of the 
class of men who should occupy positions on the 

. bench and of the manner of their selections. He 
told how he, with the assistance of Frederick E. 
Wadhams, gathered information, as well as the 
opinion of lawyers from all the States and terri- 
tories, with a view of obtaining some fair general- 
izations on the subject, and of formulating some 
practical suggestions as to the exercise of a proper 
influence by the bar in the selection of the fidiciary. 

As an illustration of the failure of a large body 
of lawyers to have their wants considered, one cor- 
respondent cited the very recent case of the last 
governor of New York ignoring the request of the 
Albany Bar Association to fill a vacancy in the Su- 
preme Court bench, by the appointment of a resi- 
dent of that county in place of the resident who had 
resigned, with the result that that great county, con- 
taining the capital of the State, is left without a resi- 
dent acting judge in the highest court of original 
jurisdiction, while a small district county has two, 
and all because of political favoritism. 


PresIpENT HaAnp’s ApprRESS. 


When the association again convened at two 
o'clock yesterday afternoon President Hand read 
his annual address, which was devoted to “ Profes- 
sional Responsibility.” Speaking of the duty of a 
lawyer he said: 

“No doubt it is a privilege—in many cases a 
duty — to defend some who are charged with crime, 
or fraud. In how many instances has the lawyer 
approved himself a true knight, in his succor of the 
unfortunate, by interposing all his learning and 
ability, unsparing of time or labor, with self-denying 
devotion and chivalrous loyalty, in their defense. 
Against this picture is there not a darker and less 
pleasing canvas, portraying the ambitious and some- 
times even able and learned member of our pro- 
fession who eagerly seeks, or, at least, accepts the 








relation of counsel t6 some conspicuous case of mur- 
der, forgery, embezzlement, crim. con., or divorce, 
because he can thus advertise himself; and, even so, 
not content with the honest and faithful discharge 
of a duty, uses, if he does not invent, every art and 
recourse to delay and defeat justice, glorying and re- 
joicing in his shameless and unscrupulous smart- 
ness? How much of immorality and misery attend- 
ing the too ‘rapid’ life of modern society — how 
much of crime and suffering in all grades of living 
— would never have existed but for the vague and 
unfounded confidence of immunity, which is bred 
from the exploits of those exceeding smart members 
of the Bar?” 
Tue New Officers. 

The election of officers for the ensuing year re- 
sulted as follows: 

President — Richard L. Hand. 

Vice-Presidents — First district, Cephas Brainerd; 
second, James McKeen; third, William P. Rudd; 
fourth, Edgar T. Brackett; fifth, Edwin Notting- 
ham; sixth, Frederick Collin; seventh, John Van 
Voorhis; eighth, John Cunneen. 

Secretary — Frederick E. Wadhams. 

Treasurer — Albert Hessberg. 

Executive Committee — First district, Lewis L. 
Delafield, Adrian H. Joline, Henry Galbraith Ward; 
Second, Martin W. Littleton, Frederick E. Crane, 
Arlington H. Carman; Third, Charles J. Buchanan, 
Frederick J. Collier, Franklin M. Danaher; Fourth, 
Grenville M. Ingalsbe, Jeremiah Keck, Ledyard P. 
Hale; Fifth, P. W. Cullinan, Ceylon H. Lewis, 
Charles A. Miller; Sixth, Lynn J. Arnold, James T. 
Rogers, Robert J. Fish; Seventh, Thomas Raines, 
E. C. Aiken, Reuben R. Lyon; Eighth, Tracy C. 
Becker, George Clinton, Arthur C. Wade. 

Committee on Law Reform — William N. Cohen, 
Paul D. Cravath, Edward W. Sheldon, Charles A. 
Collin, J. Edward Swanstrom, James G. Graham, 
J. Newton Fiero, William J. Roche, George Lawyer, 
Edward P. White, Louis M. Brown, Thomas Spratt, 
W. C. Prescott, C. H. Walts, Irving R. Devendorf, 
J. P. Allds, William A. Finch, Henry B. Coman, 
Isaac Adler, Elbridge L. Adams, John H. Hopkins, 
Adelbert Moot, Henry W. Hill, Louis W. Marcus. 

Committee on Admissions — Stanley W. Dexter, 
George C. Knobbe, George L. Nicholas, Lawrence 
E. Sexton, R. Percy Chittenden, Townsend Scudder, 
John F. Clark, Norman S. Dike, Frank H. Osborn, 
A. Page Smith, William H. Hollister, Henry J. 
Speck, Louis M. King, James W. Lester, Joseph A. 
Kellogg, Thomas Cantwell, Eugene E. Sheldon, 
William H. Kenyon, Fred B. Pitcher, Ralph D. 
Earl, Oscar F. Lane, Jared T. Newman, Frederick 
W. Welsh, Frederick W. Clifford, Frederick I. 
Manning, John Colmey, William B. Hale, Thomas 
Carmody, Robert Lynn Cox, Sanford T. Church, 
Chester A. Van Arsdale, Lester F. Stearns. 

Committee on Grievances — George S. Coleman, 
R. Burnham Moffat, Theodore M. Taft, Leander B. 
Faber, William D. Veeder, Martin Heermance, 


Jacob L. Ten Eyck, Seymour Van Santvoord, 
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Russell M. Johnston, Frederick G. Paddock, John 
H. Burke, Robert O. Bascom, H. W. Bentley, D. A. 
Pierce, S. C. Huntington, Ernest W. Huffcut, Rollin 
W. Meeker, James Dougherty, John Desmond, H. R. 
Durfee, Selden S. Brown, Simon Fleischmann, 
Clinton B. Gibbs, J. H. Metcalf. 

Committee on Legal Biography —Edward S. 
Rapallo, E. T. Lovatt, Peyton F. Miller, A. R. 
Herriman, T. E. Hancock, William N. Noble, 
Heman W. Morris, William H. Hotchkiss. 


Papers were read on “Arrest and Imprisonment 
on Civil Process,” by Charles E. Hughes, New 
York; “ Martin Van Buren, the Lawyer,” by Adrian 
H. Joline, New York, and “ The Water Supply of 
the City of New York and Some Legal Complica- 
tions Involved,” by R. Percy Chittenden, Brooklyn. 

Hon. William Lindsay, former United States 
senator from Kentucky, former chief justice of the 
Court of Appeals of Kentucky, and now practicing 
law in the city of New York, was given a warm 
reception by a distinguished gathering when he arose 
to address the members of the New York State Bar 
Association in the assembly chamber on Tuesday 
evening. The chamber was well filled by members 
of the association and a large number of ladies. The 
judges of the Court of Appeals, Supreme Court 
Justice Betts, former Chief Judge Alton B. Parker, 
former Senator David B. Hill and other distin- 
guished jurists occupied seats in the well. 

Senator Lindsay spoke on “Constitutional Rela- 
tions of the General Government to the Govern- 
ments of the States Composing the Federal Union.” 
He was listened to with close attention. In con- 
cluding he said: . 

“T feel that, without presumption, I may follow 
the illustrious example of Thomas Jefferson and 
commend to this association, and to all the people 
of our common country, that essential principle of 
our government, which demands that every Amer- 
ican ‘shall join heartily and earnestly in the support 
of the State governments in all their rights, the most 
competent administrations for our domestic con- 
cerns, and the surest bulwark against anti-republican 
tendencies, and ‘the preservation of the general 
government, in its whole constitutional vigor, as the 
sheet anchor of our peace at home, and our safety 
abroad.’ ” 

Former Chief Judge Parker, at the close of 
Senator Lindsay’s address, expressed the thanks 
of the members of the association to the speaker, 
and moved that he be made an honorary member of 
the association. This was done by a rising vote of 
the members present. 

The members of the Bar Association then ad- 
journed to the Fort Orange Club, where a reception 
was tendered in honor of Senator Lindsay and other 
invited guests of the association. The reception was 
attended by nearly all the members of the association 
in the city. 

When the association convened yesterday morning 
the report of the committee on law reform was 
received. The report recommends the passage of a 





law to increase the number of Supreme Court jus- 
tices upon the basis of the population, and opposes 
the adoption of a concurrent resolution to provide 
for the election of additional justices in the several 
districts and for the decrease in the number of 
judges of the Court of Appeals. The committee was 
authorized to present the matter to the Legislature 
in case of its passage and to take action to defeat 
the resolution in case it came before the people. 
The committee named Charles Andrews, Alton B. 
Parker, Francis M. Finch, Judson S. Landon and 
Celora E. Martin, former members of the Court of 
Appeals, asking that they be requested to act as an 
auxiliary committee of the association for the pur- 
pose of carrying out these resolutions. 

The report opposed the appointment of Supreme 
Court commissioners as proposed by the amend- 
ment to the constitutions. The question was referred 
to the committee on law reform. 

Former Chief Judge Alton B. Parker was enthu- 
siastically cheered when he arose to speak on the 
report and recommendations of the committee. 

Shortly after the opening of the afternoon session 
a resolution was unanimously adopted by which the 
association endorses Assembly bill 107, which pro- 
vides for a change in the methods of reporting the 
proceedings of the Appellate Division. The resolu- 
tion was introduced by Virgil K. Kellogg, of Water- 
town, representing the Jefferson County Bar. 


Tue ANNUAL BANQUET. 


Over 250 members of the State Bar Association 
enjoyed the annual banquet at the Hotel Ten Eyck 
last night. The lawyers showed marked relaxation 
from their labors of the afternoon and enjoyed to 
the fullest extent the epicurean feast that was served 
and the flow of soul that followed. Richard L. 
Hand was toastmaster. The speakers were Lieut.- 
Gov. Linn Bruce, Hon. William Lindsay, Chief 
Judge of the Court of Appeals Cullen, Job E. 
Hedges, Coadjutor Bishop Richard H. Nelson, Hon. 
Frank M. Thorne and Attorney-General Mayer. 

The subject of Lieut.-Gov. Bruce’s toast was “ The 
State of New York.” The speaker delivered a 
glowing eulogy on the proud and paramount position 
of this State among the States of the Union, and he 
spoke especially of the State Constitution. He 
proved to be a very witty speaker, and in opening his 
address he caused round after round of applause and 
laughter by his sharp sallies. 

Hon. William Lindsay spoke on “The State of 
Kentucky.” He was not born in Kentucky he said, 
but he had lived there many years. His heart, over- 
flowing with love for the soil which produces the 
“blue grass,” lent zeal to his tongue and the address 
he gave stirred the souls of his hearers. The speaker 
showed wit and many were the bursts of applause 
which interrupted him. 

Chief Judge Cullen gave an interesting address, 
his subject being “ The Court of Appeals.” Job E. 
Hedges followed with a very witty address on 
“Lawyers.” The subject assigned to Bishop Nelson 
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was “The Law and the Prophets,” which he dealt 
with in a very interesting manner. Mr. Thorne’s 
“Reflections on Lawyers” was witty, and it was 
rounded up in an outburst of eloquence. The 
attornzy-general’s subject was “ Was Diogenes 
Looking for a Lawyer?” The speaker said that he 
was not certain whether his opinion would be worth 
much, but that he has been convinced that Diogenes 
was not looking for a lawyer, and asserted that it 
was not generally the critic, but the man who 
attempted and did something, who succeeded in life. 


> 
OBITUARY. 





MonsicNor GeorceE Hospart DOoANeE. 





The unexpected death of Monsignor George 
Hobart Doane, rector of St. Patrick’s Roman 
Catholic Cathedral, Newark, N. J., has caused 


widespread sorrow. Monsignor Doane was one of | 


the oldest, best-known and most active prelates in 
the Catholic Church in this vicinity. Born in Boston 
on September 5, 1830, he was a son of the Right 
Rev. George Washington Doane, who was rector of 
Trinity Episcopal Church, New York, at the time 
and was afterwards bishop of New Jersey. Another 
distinguished son is Bishop Doane, of Albany. 
Intending at first to become a member of the médical 
profession, Monsignot Doane was graduated from 
the Jefferson Medical College, Philadelphia, but 


later decided to enter the ministry, and was ordained | 
a deacon in the Protestant Episcopal Church, after- 


wards being appointed an assistant in Grace Church, 
Newark. In 1855 he was admitted to membership 
in the Roman Catholic Church by the late Bishop 
James Roosevelt Bayley, of Newark. 

He went to Europe, where he studied at the 
College of St. Sulpice, in Paris, and at the Collegio 
Pio, in Rome. On September 13, 1857, he was 
ordained a priest in St. Patrick’s Cathedral, Newark, 
and was later made a curate and appointed secretary 
to Bishop Bayley. He afterwards became rector of 
the cathedral, and was subsequently appointed 
chancellor of the diocese. When Bishop Bayley be- 
came archbishop of Baltimore, Monsignor Doane 
was appointed vicar general by Bishop Corrigan. In 
1880 he was appointed domestic prelate of the papal 
household with the title of monsignor. When 
Bishop Corrigan was made archbishop of New 


York, Monsignor Doane was made administrator of | 


the diocese. 
tolic. Monsignor Doane went out with a New 
Jersey regiment as chaplain in 1861, and was under 
fire at the first battle of Bull Run. Years ago he 
founded St. Michael’s Hospital in New York and 
organized the Young Men’s Catholic Association. 
He was a frequent contributor to the secular press, 
his writings being chiefly upon natural history 
subjects. 

A man of great force of character, broad learning, 
wide reading, great pulpit eloquence and tireless 





energy his whole life was devoted to the uplifting 
of mankind and the betterment of the world as he 
found it. To measure or estimate the results of 
such a life were beyond human judgment, a life of 
pure unselfishness and deep consecration which the 
Divine power alone can measure. 


4 
Rew Books and Hew Editions. 





The Organization and Management of Business 
Corporations. By Walter C. Clephane, LL. M. 
St. Paul: The West’ Publishing Company, 1905. 
The present work is the outcome of the author’s 

attempt as a teacher in the law department of 

Columbian (now the George Washington) University, 

Washington, D. C., to secure a suitable work on 

Corporations as a manual for class room use. Orig- 

inally a series of lectures by the author on the sub- 

ject, it has been expanded, arranged and put into 





In 1890 he became prothonotary apos- | 


book form. No serious attempt has been made to 
|enter into a discussion of principles except in so far 
as such discussion is pertinent to some live topic of 
practical corporation law of frequent occurrence in 
modern times. The work shows careful investiga- 
tion, nice discrimination and a faculty for successful 
condensation. It cannot fail to prove a convenient 
source of information to those seeking enlighten- 
ment on the subject of corporation law. 





Year-book of Legislation, 1903. Edited by Robert H. 
| Whitten, Sociology Librarian. Albany: N. Y. 
| State Educational Department, 1904. 


This Year-book of Legislation includes the three 
| regular legislation bulletins of 1904, dealing with 
| legislation of 1903, Governors’ messages, compara- 
|tive summary and index, and review, which will 
henceforth be bound together when completed, form- 
ing a Year-book of American Legislation. The se- 
ties began in 1890, with the comparative summary 
and index of laws passed by the States; in 1901 the 
Review was added, and in 1902 the Digest of Gov- 
ernors’ messages. These publications have been 
widely commended as of the highest practical use- 
fulness by chief executives, legislators and publi- 
cists interested in improving legislative methods and 
measures. The subscription price of the three or 
more bulletins issued each year is $1.00. 


The Wonders of Life. By Ernest Haeckel. Trans- 
lated by Joseph McCabe. New York: Harper & 
Brothers. 

This is a popular study of biological philosophy, 
a supplementary volume to the same author’s “ The 
Riddle of the Universe,” which, as a summary of 
'the foundation facts of nature so far as discovered 
| by science, was a valuable contribution to the scien- 
| tific literature of the day. In “The Wonders of 





Life,” Prof. Haeckel has brought together a great 
amount of the digested and assimilated knowledge 
furnished by modern science on the physical facts of 
the universe which it would be difficult to obtain in 
as comprehensive and popular form elsewhere. 
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book is in four parts. The first is devoted to method 
— how facts about life have been learned, how truth | and had a very wide reading. The latest novel from 
is to be known, the way by which science has come the young author’s pen is highly dramatic in the 
with its warranty deeds of authority. Tlie second | best sense. Although in setting and atmosphere a 
part is devoted to definition of the nature of life. | historical novel, being a story of the French Revo- 
The third deals with the functions of life — nutri- | lution, the central point is not Marat nor Robespierre, 
tion, reproduction, movement, sensation and mental | neither of whom appears as a character, but a seller 
life—and the fourth is devoted to the history of | of cockades, an orphaned girl who is caught in the 
life, beginning with this notable chapter on the origin | whirl of events and who, in the first sincere affec- 
of life, and including Professor Haeckel’s conception | tion of her life, by dint of the surviving primal in- 
of the higher culture and moralities of the future, | stinct of woman, rises to great heights of sacrifice. 
with a final contrast in two chapters, of dualism as |It is a story of the common people of Paris as af- 
represented by the theories of Kant especially, and | fected by the Revolution, a tragedy relieved by 
monism as conceived by Lucretius and Spinoza, and | humor and devotion. We think the general verdict 
as developed by the modern school of scientists which | will be that in largeness of conception, in firmness 
Haeckel represents. In this last chapter, “ Monism,” | of handling and in vividness and vigor of description 
he writes with the pathos of the man who knows that | In The Name of Liberty” is a marked advance 
it must be near the time to lay aside the task of life: | upon the author’s first book. Certainly, it will be 
“At the end of my seventieth year I would supply found to hold the attention enthralled from begin- 
some of the defects of the ‘ Riddle,’ answer some of |ning to end. We are told that in order to gather 
the most stringent criticisms directed against it, and. | material for this book the author spent two years in 





years old, was warmly commended by the critics 


| « 





as far as possible, complete the philosophy of life at 
which I have worked for half a century.” And, in- 
deed, “ The Wonders of Life” is a key to other of 
Haeckel’s writings, so frequently does he refer to his 
earlier works for amplification of some fact, or refer 
from his other books to some later corroboration of 


his hypotheses or elucidation of his theories through | 
Professor | 


later scientific discoveries. What is 
Haeckel’s theory of the origin of life? He says, 
“the theory of. abiogenesis or archigony, which I 
advanced in 1866, and have developed in later writ- 
ings, appeals directly to the biochemical facts that 


modern vegetal physiology has firmly established. | 


The chief of these facts is that even the living green 
plant-cell has the synthetic faculty of plasmodomism, 
or carbon assimilation; that is to say, it is able to 
build up by a chemical synthesis and reduction, from 
simple, inorganic albuminous compounds which we 
call plasm or protoplasm, and which we regard as the 


active living substance and the true material basis | 
* * * My theory or arch- | 
igony only assumes that this chemical process of | 


of all vital function. 


plasmodomism which we find repeated every second 
in every plant-cell exposed to the sunlight, and which 
has become an ‘inherited habit’ of the green plant- 


cell, developed of itself at the beginning of organic | 


life.” He supplements this theory with Edward 
Pfluger’s contribution on the origin of life — “all 
the facts of chemistry point to fire as the force that 
has produced the constituents of albumin by syn- 
thesis. Hence life was born from fire, and the chief 
conditions of its appearance are associated with a 
time when the earth was a glowing ball of fire.” 


In The Name of Liberty. By Owen Johnson. 
York: The Century Company, 1905. 


Owen Johnson, the author of “In The Name of 
Liberty,” is one of the most promising of the 
younger American novelists. His first work of fic- 
tion, “Arrows of the Almighty,” which was brought 
out in 1901, when the author was but twenty-three 


New 


Paris, during which time he made a careful study 
|of the period treated, having secured access to many 
| unpublished documents at the Bibliotheque Nationale. 


Literary Hotes. 





A popular cloth-bound edition of “A Rose of 
Normandy,” by William R. A. Wilson, has just been 
added by Little, Brown & Co., to their popular fiction 
iseries. Mr. Wilson has written another romance, 
|entitled “A Knot of Blue,” for spring publication. 


During the spring The Macmillan Company will 
|publish five lectures on the modern science of his- 
| tory by Professor Karl Lamprecht of the University 
of Leipzig. The little volume, styled “ What is His- 
tory?” is translated from the German by E. A. 
Andrews. 


The first of eight volumes in which Professor 
Edward Channing plans to tell the “ History of the 
United States” is announced for issue this spring 
by The Macmillan Company. “The Planting of a 
Nation in the New World,” as the volume is enti- 
tled, will bring the narrative down to 1660. 


Little, Brown & Co. announce a fifth printing of 
M. E. Waller’s New England novel, “The Wood- 
Carver of ’Lympus;” a second edition of Mary C. 
Wadsworth’s translation of Fechner’s “ Little Book 
of Life After Death; ” a sixteenth printing of Mary 
Devereux’s Colonial story, “From Kingdom to 
Colony;” a fifth printing of Mary Devereux’s “ Up 
and Down the Sands of Gold; ” a second printing of 
“The Monroe Doctrine,” by T. B. Edgington, Esq. ; 
a sixth printing of the new illustrated edition of Miss 
Alcott’s “ Littlke Women;” a third printing of the 
new illustrated edition of Miss Alcott’s “An Old- 
Fashioned Girl;” a fourteenth printing of “The 
Hidden Servants,” by Francesca Alexander; a sec- 
ond printing of Harris Burland’s romance of the 
Frozen North, “ The Princess Thora; ” a third print- 
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ing of “Indians of the Painted Desert Region,” by 
George Wharton James; a second printing of Albert 
L. Lawrence’s romance of Early Michigan, “ The 
Wolverine;” twenty-second printing of “Truth 
Dexter,” by Sidney McCall; third printing of Mary 
W. Tileston’s “Prayers, Ancient and Modern;” 
third printing of “ Robin Hood: His Book,” by Eva 
March Tappan; second printing of “ Grandma’s 
Girls,” by Helen Morris; a fourth edition of “ Boston 
Days,” by Lilian Whiting; a second printing of 
“The Alley Cat’s Kitten,” by Caroline M. Fuller; 
and a second printing of “The Child at Play,” by 
Clara Murray. 


The biography of Florence Nightingale, which 
The Macmillan Company are about to publish, was 
begun long ago by Miss Tooley with the object of 
marking the jubilee of the illustrious heroine, whose 
name has come to stand for everything that means 
humanity as opposed to barbarism. Late in 1854 
she left London with a band of thirty-eight nurses 
for service in the Crimean War, and her heroic labors 
have made her name a household word throughout 
the English-speaking world. This biography de- 
scribes at length her work in the hospitals, and also 
details the story of her life and friendships, her work 
for the soldier after her return, and her literary 
activities. 


Not how to crush the corporation, but how to save 
it, is the text of an able article in the February 
McClure’s by Peter S. Grosscup, Judge of the United 
States Circuit Court of Appeals, Chicago. Our 
sovereign national menace is the increasing loss ot 
individual proprietorship, the ownership of the in- 
dustrial property of the nation by fewer and fewer 
people, in the form of corporations. Judge Gross- 
cup asserts that the present tremendous bank hoards 
of wage-earners are a menace; that they ought to be 
devoted to individual enterprise, as in the early days 
of the Republic; and that to bring this about, pro- 
prietorship in corporations must be made safe and 
accessible to working people. That the institution 
of private property seems at present doomed by the 
corporations, Judge Grosscup shows by a striking 
comparison of the bank deposits in 1880 with those 
in 1904. During that period the population of the 
United States increased about fifty per cent; its 
wealth increased about, sixty per cent; while its bank 
deposits — representing the capital withheld by the 
bulk of our citizens from active private enterprise — 
increased from two and a quarter billion dollars to 
eleven billion dollars: over five hundred per cent. 
This means that wage-earners of moderate means 
increasingly prefer to let others invest their savings 
for them. And Judge Grosscup’s remarks on this 
phenomena are memorable: “The transformation of 
the ownership of a country’s industrial property, 
from its people generally, to a few of its people only, 
reaches the bed-rock of social and moral forces on 
which, alone, the whole structure of republican insti- 
tutions rests; for, under such conditions, instead of 
depending each on himself and his own intelligence 


chiefly for success, the great bulk of our people, in- 
creasingly, will become dependents upon others. 
Those who possess investible means will come to rely 
solely upon the great financial institutions; and those 
who possess nothing but capacity for labor, upon 
the great organizations of labor. That is paternal- 
ism; paternalism in almost its final form.” As able 
as the article is to this point, it is in Judge Gross- 
cup’s three clear suggestions of “ How to Save the 
Corporation” that we find its unusual and construc- 
tive value. Government control: “ Putting aside the 
five-and-forty bewildering state hands, for the one 
great national hand.” -Regeneration: “Cut out the 
stock-jobbing corporation; the water-logged corpora- 
tion; the mere vision of visionaries; the labyrin- 
thian corporation, whose stock and bond issues are 
~ © purposely tangled.” Opening of proprie-~ 
torship to wage-earners: “ To such workers, no less 
| than to captains and heutenants of industry, a share 
of profits should be given.” 


A few features stand out prominently in the Re- 
view of Reviews’ table of contents for February: 
|the editorial treatment of the Russian situation up to 
and including the outbreak of January 22d at St. 
| Petersburg ; the review of the Russo-Japanese War, 
| apropos of the fall of Port Arthur and the close of a 
| full year of hostilities; the discussion of Panama 
|Canal Problems by Minister John Barrett; the article 
on “Theodore Thomas and the Development of 
American Music,” by W. J. Henderson; “Street 
Railway Fares in the United States,” by Edward 
Dana Durand; “The Industrial and Commercial 
Outlook in Venezuela,” by G. M. L. Brown; “ Balti- 
more, One Year After the Fire,” by Day Allen Wil- 
ley; “Manhattan Bridge: A Lesson in Municipal 
Esthetics,” by G. W. Harris; “ The Japanese Art of 
Jiu-Jitsu,” by H. Irving Hancock; “ What Justifies 
Intervention in War?” by Amos S. Hershey; “ Gen- 
eral Stoessel: Russian Defender of Port Arthur;” 
and “ What the People Read in Scandinavia.” There 
is the usual comment on topics of the day in “ The 
Progress of the World,” and the department of 
“Leading Articles of the Month.” 





A highly diverting American mystery story is “A 
Transaction in Rubies,” the leading novelette in the 
February number of Lippincott’s Magazine. Fred- 
eric Reddale, the author, seems to have responded 
to a demand for strong, thrilling detective stories 
such as this loss of jewels at a house party on Long 
Island, which cast suspicion upon all the guests and 
made them afraid to leave until the matter should 
be cleared up. The discovery of the thief by means 
of the impression of his thumb is ingeniously dealt 
with. Marion Harland contributes a charming South- 
ern romance entitled “A War-time Evangeline,” 
which in substance and style presents this well- 
known writer at her best. “The Siege,” by Will 
Levington Comfort, is a tale of Manchuria. An 
American promoter’s lovely daughter is the pivot 
around which stirring scenes revolve and carry con- 
viction to the mind of the reader. “The Real Mar- 

















XUM 


THE ALBANY LAW JOURNAL. 61 











garet,” by Ina Brevoort Roberts, shows the astute | Morocco.” G. P. Brett suggests remedies for the 
New York reporter, whose quick wit pierces the dis- ‘dire poverty of the masses in our great cities. The 
guise of an heiress who has been marked out for department of World Politics contains communica- 
matrimony by a titled foreigner. Vincent Harper’s|tions from London, St. Petersburg, Paris and 


story, called “ The Other One,” is distinctly humor- 
ous. In this the man who missed the boat fared 
better than the one who caught it. The author of 
“Susan Clegg and Her Friend, Mrs. Lathrop,” 
Anne Warner, displays her deft touch in dealing 
with human nature in the story she whimsically calls 
“And Maude.” 


A practical guide to the formation of business 
corporations under the laws of every State, entitled 
“The Incorporation and Organization of Corpora- 
tions,” is announced for immediate publication by 
Little, Brown & Co. The book furnishes full in- 
structions as to drafting charters, holding meetings, 
drawing up by-laws, and keeping records; and it 
gives the decisions of the courts interpreting every 
section of the several Acts, and all other necessary 
information. The author is Thomas Gold Frost, 
Esq., of the New York Bar. 


Four of the late Lafcadio Hearn’s best books of 
Japanese stories and sketches have just been brought 
out in uniform bindings by Little, Brown & Co. 
These are “In Ghostly Japan,” “ Exotics and Retro- 
spectives,” ‘“ Shadowings,” and “A Japanese Mis- 
cellany.” The published price of these four volumes, 
in box, is $5.00, or $1.25 per volume. 


Many important subjects of current interest are 


discussed in the February number of the North, 
American Review. Count Okuma, who a few years | 
ago was Prime Minister of Japan, writes of “ Jap- | 


anese Problems.” 
tion which will secure the “ Publicity of Election 
Expenditures.” 
principles on which “ The Spanish Treaty Claims ” 
are determined by the Commission appointed to pass 
upon them. James S. Metcalfe outlines a plan for 
“Financing the National Theatre.” Dr. J. Scott 
Keltie, Secretary of the Royal Geographical Society, 
enumerates some “ Results of the South Polar Cam- 
paign.” Auguste Rodin, the famous sculptor, con- 
tributes a fascinating article on “ The Gothic in the 
Cathedrals and Churches of France.” Charles F. 
Thwing, President of Western Reserve University, 
explains why he answers in the affirmative the ques- 
tion, “ Should College Students Study?” W. Mor- 
ton Grinnell shows that the increase in “ Railway | 
Rates ” in the past decade has been slight when com- | 
pared with the increase in the price of general com- 
modities and in wages. Lieut.-Colonel A. W. A. 
Pollock points out some “Lessons of the War for 
America and England.” J. H. Hollander indicates 
how relations might be practically improved between | 
“The Political Economist and the Public.” William | 
Roscoe Thayer considers “ Biography” as a branch | 
of history, and states his reasons for believing that | 
there is likely to be a revival of interest in that de- | 
partment of literature. Philip F. Bayard, a son of | 
the late Senator Bayard, tells of “ Conditions in! 


Perry Belmont advocates legisla- | 


Crammond Kennedy criticises the | 


D. & B. 


| Washington. 


Another book by Annie Payson Call, the well- 
known author of “ Power Through Repose,” etc., is 
announced for spring by Little, Brown & Co., en- 
| titled “ The Freedom of Life.” Miss Call’s first book 
|brought rest and strength to hundreds of nervously 
exhausted men and women. In “The Freedom of 
Life” the gospel of relaxation is preached with equal 
| success. 


The Swedish Minister to Great Britain contributes 
to “The Nineteenth Century and After” a minute but 
not too technical description of the pictures belong- 
ing to the collection of Queen Christina, tracing their 
later history and indicating their present owners. 
The article is delightfully written and will interest 
others than art critics. It appears in The Living 
Age for January 28th. 


While the events in “ The Storm Centre,” Charles 
Egbert Craddock’s forthcoming novel of the Ten- 
nessee mountains, occur during the Civil War, the 
tale is chiefly of flirtation, love and courtship. A 
wounded Union officer, convalescing in a household 
strongly in sympathy with the Confederate cause, 
falls in love with the young lady of the house. The 
\tale is described as light, entertaining, and thor- 
oughly readable. 


A large American audience now awaits the novels 
ithat E. Phillips Oppenheim writes. The success of 
|this clever English author was not, however, instan- 
taneous. Several of his books were published in 
|both England and America before he wrote “A 
Prince of Sinners”—the story that firmly estab- 
lished his reputation here. This justly popular novel 
| was followed by “The Yellow Crayon,” “Anna, the 
| Adventuress,” and “The Betrayal.” Now Little, 
| Brown & Co. have published one of his most in- 
|genious stories entitled “Mysterious Mr. Sabin,” 
| dealing with the possibilities of a war between Eng- 
|land and Germany, in which the elements of love, 
intrigue and adventure are dexterously blended. 
| Mr. Oppenheim is thirty-six years of age. He was 
born and educated in England; was married, in 1892, 
\to Miss Elsie Hopkins, of Boston, and at present is 











There are countless monograms, but none so in- 
dicative of refreshing, wholesome travel as the 
“D. & B.,” the famous water route connecting Detroit 
and Buffalo between twilight and dawn—the lake 
and rail route to St. Louis. Your railway ticket, if 
issued by the Grand Trunk or Michigan Central 
Railways, will be honored either direction. 

Send 2c. for World’s Fair folder. 


A. A. SCHANTZ, 
Gen. Supt. & P. T. M. 
DETROIT, MICH. 
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residing at Ervington, in Leicestershire. He is a 
member of the Savage and the Authors’ Clubs, and 
his favorite sport is golf. Mr. Oppenheim visited 
America again last year, and among other things 
made arrangements whereby Little, Brown & Co. 
will hereafter act as his American publishers. 


“Problems of the Panama Canal” is the title of 
an important and timely book by Brigadier-General 
Henry L. Abbott, U. S. Army, which The Macmil- 
lan Company announce for issue in March. The 
subject of the book is further described in the sub- 
title as “Including the Physics and Hydraulics of 
the River Chagres, the Climatology of the Isthmus 
and the Cut at the Culebra.” General Abbot was 
formerly Colonel in the Corps of Engineers, and is 
now Consulting Engineer of the New Panama Canal’ 
Company. 


The International Studio for February contains an 
article by Miss Lilian Whiting on “ The Art of Carl 
Gutherz,” illustrated with reproductions of the 
artist’s work. James William Pattison, lecturer on 
the collections of the Art Institute of Chicago, and 
author of “ Painters Since Leonardo,” writes on 
“ Blashfield’s Mural Decorations in the Capitol of 
Minnesota.” This article is illustrated with repro- 
ductions of two lunettes and a full-page reproduc- 
tion of the allegoric decoration “ Haec est Minnesota 
Granaria Hundi,” in which the abundance of the 
food supply in this world’s granary is indicated by 
a figure seated on a harvest car drawn by milk whiten 
oxen, creatures as superb in their kind as the glori- 
ous woman who suggests harvest sovereignty. The 
Notes On The Crafts this month set forth present 
tendencies in Faience with special attention to some 
recent developments by well-known potteries. The 
number is opened with a discussion of the work of 
a Russian painter, W. Pourwit, written by Mary 
Illyne, and copiously illustrated by a dozen reproduc- 
tions of the artist’s work. Mrs. Percy Leake con- 
tributes an article on “ The Work of Claude Hayes.” 
Among the illustrations for this article is a full-page 
reproduction of his painting entitled “Sheep.” 
W. K. West writes of the work of one of the most 
prominent of the younger sculptors, Mr. Derwent 
Wood. Portrait, busts, mural decorations figures in 
stone and bronze, and medallions and statuettes are 
reproduced in illustration. The notes on “Some 
Recent Designs for Domestic Architecture ” are con- 
tinued by a discussion of some of the work of 
Messrs. Buckland and Farmer, Walter Cave, F. W. 
Bedford, M. H. Baillie Scott and others, examples 
are being shown-from drawings and photographs. 
The work of a man who holds a place at once per- 
sonal and distinct in modern German art, Hans Von 
Bartels, is the subject of a note by L. Van der Veer. 
A painting by von Bartels, called “ Breakers at Land- 
send,” is reproduced in full page in colors. Maude 
I. G. Oliver continues her discussion of the Art Ex- 
hibition at the St. Louis Fair, with an illustrated 
paper on the showing made by Dutch artists. Among 
the painters represented in illustrations are J. Maris, 


W. Martens, H. W. Mesdog, Bernard Schregel and 
Dirk Wiggers. A. S. Levetus, author of “ Imperial 
Vienna,” writes an article on the collection of old 
chairs made by Dr. Figdor of Vienna. This inter- 
esting collection, numerous examples of which are 
reproduced, is especially complete in chairs of the 
fourteenth, fifteenth and sixteenth centuries, and 
shows many curious conceits. In the Studio Talk, 
John Finnie’s mezzotint, entitled “Outward Bound,” 
is reproduced in full page in photogravure; J. Walter 
West’s “ Private View at the Old Water Color So- 
ciety,” in full page in colors, and Herbert J. Draper’s 
drawing entitled “Singing Sprite,” in a full page 
tinted reproduction. The Departments of Book Re- 
views, School and Institutions and Current Art 
Events are illustrated among other matter with some 
facsimile Whistler Letters, the work of art students 
in Cincinnati and New Orleans, and the sculptures 
of Jerome Conner. 


Hon. William L. Scruggs, author of “ The Colom- 
bian and Venezuelan Republics,” a new and enlarged 
edition of which has just been published with the 
history of the Panama canal brought up-to-date, was 
for many years envoy-extraordinary and minister- 
plenipotentiary to Colombia and Venezuela. He was 
United States minister to Colombia from 1871 to 
1879, and again from 1881 to 1887, and envoy-extra- 
ordinary and minister-plenipotentiary of the United 
States to Venezuela from 1889 to 1897. He was the 
legal adviser and special agent of the Venezuelan 
Government, charged with the settlement of the 
Anglo-Venezuelan boundary dispute from 1893 to 
1898, and brought ‘it to arbitration in 1897. Mr. 
Scruggs, who was a lawyer and journalist before he 
became a diplomat, is the author of several books, 
the most important of which is his “ Colombian and 
Venezuelan Republics.” Mr. Scruggs’ home is in 
Atlanta, Ga., but he is spending the winter in Wash- 
ington. 


Miss Ethel Barrymore is an enthusiastic admirer 
|of Jack London, who, she thinks, shares with Joseph 
Conrad the credit and distinction of writing about 
|the only “ big stuff ” that is being done to-day. She 
met Mr. London in California recently, and found in 
him a most interesting personality. “He’s the 
sailor’s, all over,” Miss Barrymore told a reporter, 
“with ali the charm of a free life about him. We 
talked about the play that he is going to write for 
me. It will be a Klondike play, and there are all 
|sorts of backgrounds and character and romance 
land dramatic material available. I keep thinking 
| about it all the time, for it has a strong hold upon 


| the imagination.” 





| Mrs. John D. Hammond, whose first novel, “ The 
| Master Word,” is a story of the phosphate country 
|near Nashville, Tennessee, is a Southern woman, 
| keenly in sympathy with the white people of her own 
| section, and conscious of their difficulties. She finds 
|in the situation large elements of hopefulness, and 
| believes that the South will solve the problems of 
‘the South to its own honor and the world’s good. 
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A new edition of “ The Colombian and Venezuelan 
Republics,” by Hon. William L. Scruggs, late Envoy 
Extraordinary and Minister Plenipotentiary of the 
United States to Colombia and Venezuela, is an- 
nounced by Little, Brown & Co., Boston. The 
author has written an additional chapter on the 
“Panama Canal Projects,” bringing the information 
on this important subject up-to-date; and a verbatim 
copy of the treaty with the new Republic of Panama, 
providing for the canal, has been added. 


In recent numbers of The Academy and Literature 
several distinguished men and women named the two 
books of the year which they had read with the 
greatest interest and pleasure. In all their returns 
but three books—one an obscure reprint — were 
mentioned by more than one reader. The other two 
were Mr. Maurice Hewlett’s “ The Queen’s Quair” 
and Mr. E. V. Lucas’s “ Highways and Byways in 
Sussex.” Both of these volumes are published by 
The Macmillan Company. 


Mr. A. H. Savage Landor’s new book, “ Tibet and 
Nepal,” which The Macmillan Company will publish 
in February, deals entirely with a second journey 
taken by the author in these regions, on which a pre- 
vious journey had already made him the chief au- 
thority. His narrative is enlivened by descriptions 
of the magnificent scenery of the Himalayas, and his 
life and adventures among their glaciers and snow- 
passes. All the illustrations are by Mr. Landor; 
most of the fifty in color represent natives at their 
daily occupations and amusements. 


The January Arena contained a strong paper by 
Mrs. Spencer Trask arguing against divorce. The 
February issue gives the other side in a powerful 
contribution entitled “ The Impurity of Divorce Sup- 
pression,” by Theodore Schroeder, a well-known 
lawyer and writer of New York city. In it the sub- 
ject is treated historically and from the view-point 
of sex psychology. Other striking features of this 
issue of The Arena are four papers dealing with 
civic life, that deserves special mention. Rudolph 
Blankenburg discusses the rise and onward march of 
corruption in Pennsylvania under the baleful influ- 
ence of the late Senator Quay. M. Alger, Secretary 
to the American Consul at Christiana, dwells at 
length on “ Public Control of the Liquor Traffic in 
Sweden and Norway,” and its results up to date. 
W. G. Joerns, a well-known lawyer and journalist of 
Duluth, Minnesota, in a paper entitled “ The Armour 
Refrigerator-Car Conspiracy; or, A Crisis in Inter- 
state Commerce Regulation,” makes a startling ex- 
posé of the relatians existing between the refrigera- 
tor-car trust and the railways. “The Expansion of 
Municipal Activities,” by Clinton Rogers Woodruff, 
is a contribution in The Arena’s series dealing with 
present-day municipal life. Among the more dis- 
tinctly literary and popular features of this number 
are a charming paper on “Matthew Arnold as a 
Poet,” by H. W. Peck; a discussion of Emerson’s 
“Hermione,” by Charles Malloy, President of the 
Boston Emerson.Society; and a character sketch of 





Garnet Warren, the well-known newspaper cartoon- 
ist. This paper is illustrated with numerous exam- 
ples of Mr. Warren’s clever work. Among the spe- 
cial art features of this issue are full-page portraits, 
printed in sepia ink on India-tint paper, of Matthew 
Arnold, Clinton Rogers Woodruff and Garnet War- 
ren. There are also numerous half-tone illustra- 
tions of well-known Americans and several pages of 
cartoons, including a full-page original drawing by 
Dan. Beard. The editorials and book reviews are 
highly interesting and suggestive. Altogether the 
February Arena is one of the most notable magazines 
of the month. 
a ann 


Legal Actes. 


Assemblyman Wainwright has offered in the As- 
sembly a proposition to amend the Constitution, pro- 
viding for an increase by the Legislature in the 
number of Supreme Court justices. According to 
the amendment there is to be not more than one 
justice for each 80,000 or fraction over 40,000 of 
population in districts other than the first and sec- 
ond, where there is to be one justice for every 
80,000 or fraction over 40,000 of population. The 
Legislature may also erect another district out of the 
present second district. 





Assemblyman Perham has introduced three consti- 
tutional amendments providing for an increase by 
the Legislature in the number of justices of the Su- 
preme Court and the Court of Appeals. Also for 
the appointment of trial commissioners in New York - 
city. 


For the purpose of settling labor disputes in public 
service corporations, Senator Lewis has introduced 
a bill providing for the appointment of three arbi- 
trators by the Appellate Division, upon the applica- 
tion of the Attorney-General. The measure provides 
that such corporations must contract with their em- 
ployees and not discharge them or reduce wages 
without thirty days’ notice. Employees must not 
«juit work without employers’ consent before giving 
twenty days’ notice. 


The conundrums which testators propound for the 
benefit of lawyers are often curious. The other day 
a will was before the Irish Court of King’s Bench, 
whereby a testator had bequeathed property to his 
several sons, and then provided that if any of them 
died his share should go to. the “ next eldest brother.” 
Three judges composed the court, and they each 
guessed differently. One said it meant that the 
share was to go upwards, another said it was to go 
downwards, and the third said it was uncertain 
which way it was to go. How the judges who 
favored the downward devolution would dispose of 
the youngest brother’s share in case of his death, or 
how the judges who favored the upward devolution 
would dispose of the eldest son’s share in case of his 
death, does not appear. It is not surprising, how- 
ever, to learn that when the supposed to be deceased 
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brother heard what a mess the judges were making 
of the matter, he decided to turn up alive, which he 
accordingly did —thus putting a truly Irish end to 
the law suit.— Canada Law Journal. 


On February twenty-second, Charles C. Mott will 
have served forty years on the United States Court 
of Claims, having been appointed one of its judges 
by Abraham Lincoln in 1865. He was made chief 
justice by President Cleveland in 1896. The ap- 
pointees of Abraham Lincoln in public office are now 
becoming extremely rare, and in view of this, and 
also the length of Judge Mott’s service, it is pro- 
posed to celebrate the event in some way that will 
do him honor. He was born in New York in 1827, 
married a daughter of Mark Hopkins of Williams | 
College, and served with distinction in the Civil War. 
He has written many books. 


The story runs that once at a dinner party a foot- 
man upset some scalding soup over a bishop’s apron: 
whereupon the prelate mildly exclaimed: “ Will 
some layman kindly use the appropriate expression? ” 
This was quite becoming in a bishop, to whom all 
“swearing and ribaldry” is utterly denied, but an | 
ordinary vicar has, it would seem, greater latitude. | 
An occasional lapse into strong language — under 
considerable provocation —though certainly repre- 
hensible, does not in the opinion of the Judicial 
Committee of the Privy Council, constitute an “ im- 
moral habit” or render him “habitually guilty of 
swearing and ribaldry ” under section 2 of the Clergy 
Discipline Act, 1892 (Moore v. Bishop of Oxford 
[1904], A. C. 283, 73 L. J. C. P. 43). Clergymen 
are but mortal; but a clergyman must draw the line 
at collecting alms under false and fraudulent pre- 
tences. This is an “immoral act” (Fitzmaurice v.: 
Hesketh [1904], A. C. 266, 73 L. J. P. C. 53).— Law 
Quarterly. ; ? 


The operation of a stone quarry on city lots for 
a long period of time by means of blasting, which 
causes vibrations of the earth and air in such a man- 
ner as to render an adjoining dwelling unsafe for 
occupation, and causes rents in its walls, is held, in‘ 
Longtin v. Persell ([Mont.], 65 L. R. A. 655), to 
render the one responsible therefor liable for the 
injury, although he uses due care in the prosecution 
of the work. 

Blasting by the use of gunpowder or dynamite is 
held, in Cary v. Morrison ([C.,C. A. 8th C.], 65 
L. R. A. 659), to be an appropriate and justifiable 
mode of removing rock from the right of way of a 
railroad in order to bring it to grade, where the 
blasting is done with reasonable care. 


One who contracts for the sinking of a shaft 
on his property, agreeing to furnish the necessary 
- tools, including a “hoist,” while the other party 
is to furnish the labor, is held, in Central Coal and 
{. Co. v. Grider ([Ky.], 65 L. R. A. 455), not to be 
liable for an injury to an employe through the 
breaking of a rope used on the hoist, which is suf- 





ficient when furnished, but is allowed by the con- 


tractor to become defective. With these cases is an 
extensive note collating all the other authorities on 
what persons are deemed to be independent con- 
tractors within the meaning of a rule relieving em- 
ployer from liability. 

One who contracts to construct bridge abutments 
according to plans and ‘specifications already pre- 
pared for one who has taken the contract for the 
construction of the bridge is held, in Salliotte v. 
King Bridge Co. ({C. C. A. 6th C.], 65 L. R. A. 
620), to be an independent contractor, for whose 
acts the employer is not responsible, although his 
agent exercises some kind of general supervision 
for the purpose of seeing that the work is done 
according to the contract. The authorities on the 
general rule as to absence of liability of employer 
for torts of independent contractors are reviewed 
and discussed in a note to this case. 


The execution of releases from part only of the 
children to whom advancements are made, of all 
further interest in the estate, is held, in Headrick 
v. McDowell ([Va.], 65 L. R. A. 578) not to destroy 
their right to share in intestate property thereafter 
accumulated by the ancestor, where all his children 
had shared equally in the advancements. With this 
case is a note on the right of one receiving advance- 
ment and executing release of interest in estate to 
share in after-acquired property. 


The indorsement by the clerk of an insurance 
company of a slip of paper notifying the company 
of a shipment to be covered by an open marine 
policy in the usual way, with the amount of the 
premium and the check mark indicating its readi- 
ness for entry in the books, is held, in Delaware 
Ins. Co. v. S. S. White Dental Mfg. Co. ([C. C. A. 
3d C.], 65.L. R. A. 387), not to show an acceptance 
of the risk in the face of its positive rejection by 
the officers of the company as soon as they learned 
that it was on property already lost, of which the 
assured is notified without delay. 


~-———4—_—_—_ 
Bumorous Side of the Law. 





The New York Times prints a story about a white 
man who was arraigned before a colored justice of 
the peace during reconstruction times for killing a 
man and stealing his mule. It was in Arkansas, near 
the Texas border, and there was some rivalry be- 
tween the States, but the colored justice tried always 
to preserve an impartial frame of mind. 

“We’s got two kinds ob law in dis yere co’t,” he 
said. “Texas law an’ Arkansas ‘law. Which will 
you hab?” 

The prisoner thought a minute and then guessed 
he would take the Arkansas law. 

“Den I discharge yo fo’ stealin’ de mule an’ hang 
yo fo’ killin’ de man.” 

“Hold on a minute, Judge,” said the prisoner. 
“ Better make that Texas law.” 

“All right, under de law ob Texas I fine you fo’ 
killin’ de man an’ hang you fo’ stealin’ de mule.” 
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